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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

__________________________________________ 

 

       ) 

Atlas Brewing Company, LLC,   )   

       )  Opposition No. 91210379 

Opposer,   )  

v.       )  Serial No. 85/642,549 

       ) 

Atlas Brew Works LLC,    ) Mark:  ATLAS 

       ) 

   Applicant.   ) 

__________________________________________ 

 

APPLICANT’S NOTICE OF FILING OF TESTIMONY  

DEPOSITION OF JUSTIN COX 

 

 Pursuant to Trademark Rule of Practice 2.125, Applicant, Atlas Brew Works LLC 

(“Atlas”), hereby gives notice of filing with the Trademark Trial & Appeal Board of the 

Testimony Deposition of Justin Cox on December 9, 2014, together with Applicant’s Exhibits 6-

34 and Opposer’s Exhibits 25-28.  The Cox deposition was taken on November 6, 2014, during 

Applicant’s testimony period.  Confidential portions of Mr. Cox’s testimony and confidential 

Opposer’s Exhibit 28 are being submitted separately.  The non-confidential copy of the Cox 

deposition, together with Applicant’s Exhibits 6-34 and Opposer’s Exhibits 25-27, are being 

filed with this Notice, and a copy of the aforesaid deposition and exhibits thereto, is served 

herewith on counsel for Opposer. 

        Respectfully submitted, 

Date: December 9, 2014   By:  __/Anna King/______________________ 

       Anna L. King 

       Ross A. Dannenberg 

       BANNER & WITCOFF, LTD. 

       Ten South Wacker Drive, Suite 3000 

       Chicago, Illinois 60606   

       (312) 463-5000    

        

Attorneys for Applicant 

Atlas Brew Works LLC 



 

 

 

CERTIFICATE OF SERVICE 

I hereby certify that on December 9, 2014, I caused a copy of the foregoing APPLICANT’S 

NOTICE OF FILING OF TESTIMONY DEPOSITION OF JUSTIN COX to be served by first 

class mail on counsel for Opposer, addressed as follows: 

 

Perry Gattegno 

Fuksa Khorshid LLC 

70 W Erie, 2nd Floor  

Chicago, IL 60654 

 

 

 

 

 

_________/Anna King/________________ 
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2 APPEARANCES:

3 ON BEHALF OF ATLAS BREW WORKS, LLC:

4        ROSS DANNENBERG

5        EVAN CLARK

6        BANNER & WITCOFF

7        1100 13th Street Northwest

8        Washington, DC 20005

9

10 ON BEHALF OF ATLAS BREWING COMPANY, LLC:
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12        PERRY GATTEGNO

13        FUKSA KHORSHID

14        70 West Erie

15        Chicago, IL 60654
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2 JUSTIN COX,

3        called as a witness, having been duly

4        sworn, was examined and testified as

5        follows:

6                 EXAMINATION

7 BY MR. DANNENBERG:

8      Q.   Good morning.  My name is Ross

9 Dannenberg.  I'm with the law firm Banner &

10 Witcoff.

11           For the record, this is applicant's

12 testimony, the deposition of Justin Cox.  This

13 is Opposition Number 91210379, Atlas Brewing

14 Company LLC versus Atlas Brew Works LLC.

15           Good morning.

16      A.   Good morning.

17      Q.   Please state your name for the

18 record.

19      A.   Justin Cox.

20      Q.   And, Mr. Cox, what is your

21 educational background?

22      A.   I have an undergraduate degree from

23 Vanderbilt University in engineering science

24 and economics, and I have a JD from George

25 Mason University School of Law from 2009.
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2 Actually graduated with Evan there.

3      Q.   And what is your present employment?

4      A.   I'm the founder and CEO at Atlas Brew

5 Works.

6      Q.   When you graduated from undergraduate

7 school, did you go straight to law school or

8 was there any employment in between?

9      A.   I did not.  I worked as a temporary

10 paralegal for a few weeks and then my first

11 full-time job was at a corporate executive

12 board doing like corporate business practice

13 research.

14      Q.   That was before or after law school?

15      A.   That was before law school.

16      Q.   And then did you have any other

17 employment before law school?

18      A.   No.

19      Q.   And I meant subsequent to

20 undergraduate.  After law school -- sorry, when

21 did you say you graduated from law school?

22      A.   2009.

23      Q.   And what was your employment

24 subsequent to law school?

25      A.   After law school, I was a
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2 presidential management fellow with the General

3 Services Administration, specifically, the

4 Public Building Service within GSA.

5      Q.   And what type of duties did that job

6 entail?

7      A.   It was the -- it's called the PMF

8 program and it's a government management

9 training program and so it was sort of a

10 rotational program where I'd spend time in the

11 different departments within the Public

12 Building Service kind of learning how they

13 work.  And then after -- that was for the

14 two-year program.  Then after that, I became --

15 the fellowship converted into a -- I don't know

16 what it would be called, a full-time position,

17 I guess, with the Real Estate Finance Division.

18      Q.   And how long did you work there?

19      A.   From 2009 until probably 2012.  I

20 think it was around July of 2012.

21      Q.   You said you were a founder of Atlas

22 Brew Works.  When did you decide to start a

23 brewery?

24      A.   I got -- I'd always been thinking

25 about it, but I got serious about it, putting
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2 things down on paper, in late 2011.

3      Q.   Who did you work with to do that?

4           Did you do that by yourself or with

5 anyone else?

6      A.   Well, it started with just me putting

7 the business plan together and then my -- a

8 friend of mine from college who was or is a

9 professional brewer was helping me on the

10 technical side of the business plan.  And then

11 eventually he came onboard the project.

12      Q.   He's your brewer today?

13      A.   He is our head brewer today.

14      Q.   What's his name?

15      A.   Will Durgin D-U-R-G-I-N, Durgin.

16      Q.   You said you are a CEO of Atlas Brew

17 Works?

18      A.   Yes.

19      Q.   And have you held any other positions

20 with Atlas Brew Works?

21      A.   No.

22      Q.   So you've always been the CEO of

23 Atlas Brew Works?

24      A.   Yes.

25      Q.   Are you familiar with the work that
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2 was entailed in setting up a brewery?

3      A.   Yes.

4      Q.   And you're familiar with Atlas'

5 decisions with respect to its trademark issues

6 and names?

7      A.   Yes.

8      Q.   And are you familiar with your

9 company's sales and advertising activities?

10      A.   Yes.

11      (Atlas Brew Works Exhibit No. 6 was marked

12      for identification.)

13           MR. DANNENBERG:  We're going to

14      mark two sets just so we have a

15      duplicate.  Would you prefer to have an

16      unmarked copy?

17           MR. CARROLL:  It doesn't matter at

18      all to me.

19           MR. DANNENBERG:  Let's do this.

20           MR. CARROLL:  That's fine, yeah.

21      If there's a separate set --

22           MR. DANNENBERG:  We have a third

23      set of stickers.

24 BY MR. DANNENBERG:

25      Q.   Mr. Cox, I'm showing you what's been
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2 marked as Atlas Brew Works Exhibit 6.  Can you

3 tell me if you recognize this document?

4      A.   I do.

5      Q.   And what is it?

6      A.   This is the response to our

7 interrogatories?

8      Q.   Well, no.

9      A.   No.

10      Q.   The title at the top, what does that

11 read?

12      A.   "The Declaration of Justin Cox in

13 Support of Applicant's Opposition to Opposer's

14 Motion for Summary Judgment."

15      Q.   And if you turn to page 5 of the

16 document, is that your signature?

17      A.   It is.

18      Q.   Do you recognize this document as

19 your declaration?

20      A.   I do.

21      Q.   If you can take whatever time you

22 need to review the statements made therein, I'm

23 just going to ask you to verify that they are

24 still accurate and correct to the best of your

25 knowledge.
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2      A.   Yes, it is.

3           MR. DANNENBERG:  And just for the

4      record, this is the redacted version.

5      The sealed exhibits are not included.

6           MR. CARROLL:  Okay.

7           MR. DANNENBERG:  Mark this.

8      (Atlas Brew Works Exhibit No. 7 was marked

9      for identification.)

10 BY MR. DANNENBERG:

11      Q.   I'm showing you what we're marking as

12 Atlas Brew Works Exhibit 7.  Can you read the

13 title at the top?

14      A.   "Applicant's Response to Opposer's

15 First Set of Interrogatories."

16      Q.   Have you seen this document before?

17      A.   I have.

18      Q.   And can you turn to the

19 second-to-last page?  Is that your signature?

20      A.   It is.

21      Q.   Taking whatever time you need, I

22 would like you to review the responses that

23 begin on page 4 and I'm going to ask you to

24 confirm that your responses are still true,

25 complete, and accurate to the best of your
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2 knowledge.

3      A.   Yes, it is.

4      (Atlas Brew Works Exhibit No. 8 was marked

5      for identification.)

6 BY MR. DANNENBERG:

7      Q.   I'm showing you what we're marking as

8 Atlas Brew Works Exhibit 8.  Do you recognize

9 this document?

10      A.   I do.

11      Q.   What is this document?

12      A.   This is our Certificate of Formation

13 for Volstead Beer Works LLC in Delaware.

14      Q.   And what is the date that this

15 document was filed?

16      A.   It was filed on November 4, 2011.

17      Q.   Now, who or what is Volstead Beer

18 Works?

19      A.   Volstead Beer Works was our original

20 company name.

21      Q.   And that you and Will decided to

22 form, or was that -- at that point, was it just

23 you?

24      A.   It was just me at this point.

25      Q.   And so tell me a little bit about the



TSG Reporting - Worldwide     877-702-9580

Page 12

1                  JUSTIN COX

2 process you went through to set up the brewery

3 once you incorporated Volstead Beer Works.

4           What happened next?

5      A.   After we had formed the LLC we, of

6 course, had to open a bank account and kind of

7 the administrative side of things.

8           We went through the process of trying

9 to raise money for the next five months or so.

10 I believe we closed that in May of 2012.

11           At that point, we had -- everyone --

12 all the investors had signed our operating

13 agreement, including Will.

14      Q.   At any point during that time, did

15 you seek to protect the name VOLSTEAD?

16      A.   I did.  We had filed for an

17 Intent-to-Use application for I believe it was

18 Volstead Beer Works.

19      (Atlas Brew Works Exhibit No. 9 was marked

20      for identification.)

21 BY MR. DANNENBERG:

22      Q.   I'm handing you a packet of

23 information.  I'm going to give you a minute to

24 look at it.  And tell me if this looks familiar

25 to you in any respect.
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2      A.   It does.

3      Q.   And what does this look like to you?

4      A.   This looks like our -- the

5 prosecution history for our application,

6 trademark application for VOLSTEAD BEER WORKS.

7      Q.   Okay.  And looking at the top right

8 of the first page, what date was this filed?

9      A.   January 29, 2012.

10      Q.   And does this look like a true and

11 accurate copy of those records to you?

12      A.   It does.

13      Q.   So you filed your Volstead -- sorry,

14 the mark as filed was VOLSTEAD BEER WORKS.

15 Thank you.

16           After you filed Volstead Beer Works'

17 trademark application, your name now is not

18 Volstead Beer Works, so what happened to cause

19 it to change?

20      A.   Well, we got an office action from

21 the PTO looks like on May 9 2012.  Apparently,

22 there was a distillery in -- on the West Coast

23 somewhere that was using the name VOLSTEAD for

24 one of their vodkas.  And there was also a bar

25 in Boston, I believe, that has a trademark on
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2 the term BEER WORKS.

3           So after we received that notice from

4 the PTO, I called -- or emailed and called the

5 CEO of I believe it's House Spirits or House

6 Distillery.  It was the owner of -- I think it

7 was an application at the time for VOLSTEAD, to

8 try to reach some sort of agreement with him

9 because we really liked the VOLSTEAD name and

10 wanted to use it and wanted to talk with him

11 about the possibility of working out some

12 licensing agreement perhaps.

13           After reaching out to him a couple

14 times, I finally got him on the phone and he

15 said he was going to talk to his counsel, which

16 at that point I figured it was probably not

17 going to happen.

18           So in the meantime, we were

19 scrambling trying to figure out what we were

20 going to call ourselves if we couldn't use

21 VOLSTEAD.  We didn't want to -- it was obvious

22 to us that Volstead had superior rights than we

23 did from their filing and so we did not want to

24 go through a drawn-out process with them if we

25 couldn't work something out cordially, I guess.
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2      Q.   So when you realized you weren't

3 going to go forward with VOLSTEAD, did you --

4 how many names did you consider?

5           Did you go straight to ATLAS?

6           Were there other names in

7 consideration?  Tell me a little bit about that

8 process.

9      A.   There were other names in

10 consideration.  I don't remember exactly how

11 many.  I know we had a big list trying to kind

12 of scramble and find a word that would fit in

13 with kind of our design theme and our, you

14 know, kind of our marketing plan, I guess.

15      Q.   Had you started marketing under the

16 name Volstead?

17      A.   We had not.  No, I guess not.

18      Q.   Okay.  So, sorry, going back to

19 choosing the ATLAS name, you said you had a

20 number of names.  And then did ATLAS -- was it

21 one of, you know, five that you winnowed it

22 down to?  Was it one of two?  Was it one of

23 ten?

24           How many names did you give serious

25 contention to after VOLSTEAD?
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2      A.   We kind of brainstormed and had a

3 long list of names.  I don't know how many on

4 the list, but came down to maybe -- I don't

5 quite remember, but maybe three or four with

6 ATLAS being kind of the frontrunner of those

7 names.

8      (Atlas Brew Works Exhibit No. 10 was

9      marked for identification.)

10 BY MR. DANNENBERG:

11      Q.   So I'm showing you what has been

12 marked as Atlas Brew Works Exhibit 10.  Take a

13 minute, review the document, and tell me if you

14 recognize this document.

15      A.   I do recognize this document.

16      Q.   What is this document?

17      A.   This is an email chain starting with

18 an update to our investors and then looks like

19 a kind of a back-and-forth between me and a

20 single investor.

21      Q.   So with the exception of the areas

22 marked "Redacted," does this look like a true

23 and accurate copy of that email chain?

24      A.   Yes.

25      Q.   I'd like to draw your attention to
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2 page 2.  Underneath where it says "Hello all,"

3 the second paragraph, can you read me the first

4 sentence there?

5      A.   "After racking our brains through

6 hundreds of alternatives, we landed on Atlas

7 Beer Works."

8      Q.   So when you went through all these

9 alternatives and you had four or five on the

10 short list, what, did you ultimately pick ATLAS

11 out of those four or five?

12      A.   Yes.

13      Q.   This email or at least the excerpt

14 that you just read from is indicated from an

15 email June 5, 2012 at 8:56 a.m.

16           What time do you get to work in the

17 morning?

18      A.   At this point, maybe 8 a.m.

19      Q.   So when you state here that you

20 landed on Atlas Beer Works, was that June 5?

21 Did that actually happen at June 5 at 8:56 a.m.

22 or sometime prior to that?

23      A.   It happened prior to that.

24      Q.   And when did it happen?

25      A.   Probably the day before.



TSG Reporting - Worldwide     877-702-9580

Page 18

1                  JUSTIN COX

2      Q.   Okay.  Which would be June 4, 2012.

3      A.   June 4.

4      (Atlas Brew Works Exhibit No. 11 was

5      marked for identification.)

6 BY MR. DANNENBERG:

7      Q.   I'm showing you what's been marked as

8 Atlas Brew Works Exhibit 11.  Do you recognize

9 this document?

10      A.   Yes.

11      Q.   And what is it?

12      A.   This is a mockup of a possible tap

13 handle design that we got from our -- the

14 designer we were working with at the time.

15      Q.   And where's the date on this

16 document?

17      A.   June 4, 2012.

18      Q.   And did you recall receiving this

19 document?

20      A.   I do.

21      Q.   As of June 4, 2012?

22      A.   Yes.

23      Q.   So this was a mockup for an ATLAS

24 handle or was this a mockup for VOLSTEAD?

25      A.   An ATLAS handle.
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2      Q.   So if he provided you a mockup on

3 June 4, 2012, had you started discussing this

4 with him that -- was it a same-day turnaround?

5      A.   It was not.

6      Q.   How long did it take him to turn this

7 around to you?

8      A.   I don't remember exactly.  I assume

9 from our other interactions with him, maybe

10 three days to a week.

11      Q.   Okay.  So let's take assumptions out

12 of the mix.  What's the shortest amount of time

13 he's ever turned something around to you?

14      A.   Maybe a day.

15      Q.   So at least June 3, 2012 you would

16 have started discussing this with him?

17      A.   Correct.

18      Q.   What other concept development did

19 you do for ATLAS in addition to the tap

20 handles?

21      A.   We worked on our logo, our --

22 adapting our original VOLSTEAD logo into ATLAS.

23      Q.   When you say the original -- adapting

24 the original logo into ATLAS, what do you mean?

25           What was the original logo?
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2      A.   We had an original logo that was a

3 kind of map of -- like a steampunked map of

4 D.C. with all kinds of -- I don't know how to

5 describe it, really, other than last of brass

6 and hops and gear things mixed in with it and

7 gears that had our name, "Volstead,"

8 prominently in the middle, so we adapted that

9 to change from VOLSTEAD to ATLAS.

10           I remember there was -- it was not a

11 particular font.  Our designer had actually

12 just hand drawn the letters, and so I guess

13 there was no Ss in "Volstead" so he had to

14 create an S in order to convert that to ATLAS.

15      Q.   But you used a similar font?

16      A.   Yes, exactly.

17      Q.   I see.

18           And how did you settle on the name

19 ATLAS?  You said you had a map in Volstead.

20 What did you settle on the name ATLAS?

21      A.   Well, from the kind of list of

22 frontrunners we had, we liked ATLAS because, I

23 mean, it starts with an A so it would put us at

24 the top of lists in festivals and in bar menus.

25 It's short, easy to remember.  We liked the
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2 play of the "book of maps" meaning of "atlas"

3 because of our kind of whole design theme with

4 the steampunk.  It was an ohmage to the

5 neighborhood we were hanging out in a lot at

6 the time.  We also thought, of course, that the

7 Titan here, this was a pretty great design that

8 we could integrate and adapt across many

9 different beer styles.

10      (Atlas Brew Works Exhibit No. 12 was

11      marked for identification.)

12 BY MR. DANNENBERG:

13      Q.   Showing you what we've marked as

14 Atlas Brew Works Exhibit 12, if you can take a

15 minute and familiarize yourself with the

16 document.

17      A.   Yes, I'm familiar with this.

18      Q.   What is this document?

19      A.   This is the prosecution history of

20 our filing for ATLAS trademark on the word

21 ATLAS.

22      Q.   So this is your trademark application

23 records for the mark ATLAS?

24      A.   Yes.

25      Q.   And does this look like a true and
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2 accurate copy to you?  I'm representing to you

3 personally that we have not made any changes to

4 it.

5      A.   It does.

6      Q.   If you look at the top of page 1 in

7 the top right, what's the application filing

8 date?

9      A.   June 4, 2012.

10      Q.   So on June 4, 2012, if I draw your

11 attention back to Exhibit 1, which you should

12 have in front of you --

13      A.   Yes.

14      Q.   -- on page 2, that is the day before

15 your email where you state "We landed on Atlas

16 Beer Works"?

17      A.   Yes.

18      Q.   Thank you.  When you filed the ATLAS

19 mark, were you -- where did you stand with

20 VOLSTEAD?

21      A.   I was waiting to hear back from the

22 CEO of the distillery on the West Coast about

23 the possibility of working some sort of

24 arrangement out.

25      Q.   Were you still hopeful at that point?
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2      A.   No.

3      Q.   Did you file any other trademark

4 applications for any other names to change the

5 name to?

6      A.   For the brewery?

7      Q.   For the brewery.

8      A.   No.

9      Q.   So ATLAS was the only other name that

10 you pursued the trademark application for other

11 than VOLSTEAD for the name of the brewery?

12      A.   Yes.

13      Q.   What did Volstead end up doing?

14      A.   What do you mean?

15      Q.   I'm sorry, let me -- okay.  Can we go

16 off the record a minute?

17      (Discussion held off the record.)

18 BY MR. DANNENBERG:

19      Q.   Did Volstead ever send you any

20 correspondence regarding this issue?

21      A.   You mean House Distillery?

22      Q.   Sorry, House Distillery Spirits, yes.

23      A.   I don't remember.  I remember talking

24 on the phone with him, and I don't remember if

25 he sent me an email memorializing that or not.
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2      Q.   Did you receive any correspondence

3 from any attorneys on their behalf?

4      A.   Oh, I did.

5      Q.   And what was that?

6      A.   It was a cease and desist letter.

7      Q.   And do you recall when that was?

8      A.   I don't exactly.  It must have been

9 early June of 2012.

10           MR. DANNENBERG:  I'm handing you

11      Atlas Brew Works Exhibit 13.

12      (Atlas Brew Works Exhibit No. 13 was

13      marked for identification.)

14 BY MR. DANNENBERG:

15      Q.   Take a minute and familiarize

16 yourself with the document, please, and then

17 tell me if you recognize this document.

18      A.   I do.

19      Q.   And what is this document?

20      A.   This is the -- our change of name

21 with the State of Delaware for our LLC from

22 Volstead Beer Works LLC to Atlas Beer Works

23 LLC.

24      Q.   And what's the date on this?

25      A.   Looks like I executed the document on
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2 the 15th of June 2012 and it was filed on

3 June 18, 2012.

4      Q.   Are you still using the name ATLAS

5 today?

6      A.   Yes.

7      Q.   Have you invested in the name ATLAS?

8      A.   Yes.

9      Q.   Do you sign corporate agreements in

10 the name of ATLAS?

11      A.   Yes.

12      Q.   And, sorry, when I say "ATLAS," is it

13 Atlas Beer Works that's the name on this

14 document, or is it something different?

15      A.   The name on this document is "Atlas

16 Beer Works LLC."

17      Q.   And is that the name that you sign in

18 today?

19      A.   No.

20      Q.   What name do you sign in today?

21      A.   We sign "Atlas Brew Works LLC."

22      Q.   So you've changed your name again

23 from Atlas Beer Works to Atlas Brew Works?

24      A.   Yes.

25      Q.   And why was that?
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2      A.   Because somebody in, I believe,

3 Boston had superior rights to the term "BEER

4 WORKS."

5      Q.   How many beers do you brew today

6 under the ATLAS name?

7      A.   Today, we have six available.

8      Q.   And in addition to beer, do you have

9 any other products that include the ATLAS name?

10      A.   We do.

11      (Atlas Brew Works Exhibit No. 14 was

12      marked for identification.)

13 BY MR. DANNENBERG:

14      Q.   I'm handing you the document marked

15 Atlas Brew Works Exhibit 14.  Can you tell me

16 what this document is?

17      A.   These are pictures of our various

18 beer labels and merchandise using the name

19 ATLAS.

20      Q.   And do these photographs look like

21 true and accurate depictions of those items?

22      A.   They do.

23      Q.   If you can turn to -- well, let's

24 start with the first page.  Can you tell me

25 what that is?
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2      A.   That is a keg collar, which is the

3 label we put on our kegs before sending them

4 out.

5      Q.   And what does the keg collar read?

6 I'm sorry for this being upside down.  What

7 does it read at the top of the keg collar,

8 which is actually the bottom of the photograph?

9      A.   It is our logo, "Atlas Brew Works,"

10 and then "Brewed by Atlas Brew Works LLC,

11 Washington, D.C."

12      Q.   And page 2, what is that?

13      A.   That is a picture of our kegs with

14 the ATLAS silk screen on them.

15      Q.   Written on the side of the keg?

16      A.   Yes.

17      Q.   The fourth page, what is that?

18      A.   So this is a t-shirt with ATLAS on it

19 and our main book art icon design.

20      Q.   And you said you have, I think you

21 said earlier, a steampunk theme?

22      A.   Correct.

23      Q.   This is the steampunk?

24      A.   This is a steampunked ATLAS, as in

25 the book of maps.
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2      Q.   Okay, thank you.

3           The last page, what does the last

4 page depict?

5      A.   This was an old tap handle design.

6      Q.   So this is not your current tap

7 handle design?

8      A.   No.

9      Q.   Do you remember about the date that

10 this was your tap handle design?

11      A.   It was until somewhere around

12 February of 2013.

13      Q.   Okay.  And when did you start using

14 that design?

15      A.   This was the original design from our

16 old designer, who was helping us when we were

17 still Volstead, and then he adapted from

18 Volstead to Atlas.  And then we had these

19 manufactured probably -- I don't remember

20 exactly, but maybe around -- starting that

21 process in July of 2012.

22      Q.   The design and manufacture of it?

23      A.   The manufacture of it.  The design

24 had happened previously.

25      Q.   If you turn to the pages that are
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2 marked ATLAS49 at the bottom, and you're

3 looking at the next 49, 50, and 51, what are

4 those?

5      A.   These are glasses with our ATLAS logo

6 on them.

7      Q.   And the page ATLAS52, what is that?

8      A.   That is a growler with our ATLAS logo

9 on it.

10      Q.   What is a growler?

11      A.   A growler is just a large jug.  This

12 one happens to be 67 ounces, two liters, that

13 we fill up at the brewery for people to take

14 beer home.

15      Q.   Do people come to your brewery to

16 purchase beer?

17      A.   Yes.

18      Q.   So how would I do that?

19           If I wanted to come buy beer from

20 you, what type of facility is your brewery?

21      A.   Well, it's a brewery, so it's a big

22 warehouse.  We do have a little tasting area

23 within the warehouse.

24      Q.   So if I show up at your warehouse, is

25 there a door with your name on it?
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2      A.   Yes.

3      Q.   And how often are you open for sales?

4      A.   We officially open Friday evenings 5

5 to 8, Saturdays 1 until 8, and Sundays 1 to 8.

6 But we also -- we do get walk-ins throughout

7 the week when we're in production.  As long as

8 we have time or the customer doesn't mind

9 waiting, we will fill up the growlers or sell

10 them a bottle of beer any time during the week.

11      Q.   Okay.  And when did sales to the

12 public start?

13      A.   We sold our first beer to the public

14 on September 2, 2013.

15      Q.   So you said September 2, 2013.  Was

16 that from the brewery or was that from

17 somewhere else?

18      A.   That was from out at a bar.  We sold

19 to our distributor previously.  I don't

20 remember that date exactly, but it was in mid

21 August.

22      Q.   So September 2, 2013 was when someone

23 at a bar bought one of your beers?

24      A.   Yes.

25      Q.   And what bar was that?
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2      A.   It was Meridian Pint.

3      Q.   Good bar.

4      (Atlas Brew Works Exhibit No. 15 was

5      marked for identification.)

6 BY MR. DANNENBERG:

7      Q.   I'm handing you Atlas Brew Works

8 Exhibit 15.  Do you recognize this document?

9      A.   I do.

10      Q.   What is this document?

11      A.   This is our brewer's notice from the

12 Department of Treasury Alcohol and Tobacco Tax

13 and Trade Bureau.

14      Q.   And does this look like a true and

15 accurate copy of that document to you?

16      A.   Yes, it does.

17      Q.   And at the top of page 1 under

18 section 2 it says the notice date.  And what is

19 that date?

20      A.   December 27, 2012.

21      Q.   What does that date represent?

22      A.   That is the date that our application

23 was approved by the TTT -- TTB to be a brewer.

24      Q.   Well, actually, sorry.  So looking at

25 the bottom of page 2, the effective date then.
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2      A.   Yes, I'm sorry.  I think the notice

3 date may be when we had submitted this

4 document, and then it was approved by the TTB

5 on April 11, 2013.

6      Q.   Okay.  So what does this represent?

7           What are you trying to get from the

8 Department of the Treasury here?

9      A.   This allows us to operate as a

10 brewery to produce beer.

11      Q.   So this is a permit you need?

12      A.   Yes.

13      Q.   Are there any other permits you need

14 to produce beer?

15      A.   Yes.

16      Q.   Like what?

17      A.   I mean, we needed building permits

18 from D.C.  We needed a D.C. permit from the --

19 from ABRA, which is the local alcohol

20 regulator.  We needed a Health Department

21 license.

22      Q.   Can you brew beer before you get all

23 of those licenses?

24      A.   No.  Well, you can, but I don't think

25 it's legal.
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2      (Atlas Brew Works Exhibit No. 16 was

3      marked for identification.)

4 BY MR. DANNENBERG:

5      Q.   I'm handing you what we've marked as

6 Atlas Brew Works Exhibit 16.  This is a

7 document, a printout of the 27 CFR 25.61.

8 That's the Code of Federal Regulations.  Is the

9 information on this familiar to you?

10      A.   Yes.

11      Q.   Have you seen this information

12 before?

13      A.   Yes.

14      Q.   When would you have seen it before?

15      A.   First during my research of just

16 generally opening a brewery, and then we -- I

17 looked at this yesterday as well.

18      Q.   Can you tell me -- can you read

19 25.61(a)?

20      A.   "Establishment:  Operations as a

21 brewer may be conducted only by a person who

22 has given notice as a brewer under this

23 subpart.  A person may not commence the

24 business of a brewer until the appropriate TTB

25 officer approves the brewery and the brewer's
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2 notice, including all documents made part of

3 that notice."

4      Q.   So referring back to Exhibit 15, is

5 the date that the TTB officer approves the

6 notice -- which date is that on your document

7 15?

8           MR. CARROLL:  Objection to the

9      extent it calls for a legal conclusion.

10 BY MR. DANNENBERG:

11      Q.   When was it your understanding that

12 the TTB had approved your notice?

13      A.   On April 11, 2013.

14      Q.   And that is based on the effective

15 date on the second page of your TTB notice?

16      A.   Yes.

17      Q.   Thank you.

18      (Atlas Brew Works Exhibit No. 17 was

19      marked for identification.)

20 BY MR. DANNENBERG:

21      Q.   I'm showing you what's marked Atlas

22 Brew Works Exhibit 17.  Take a minute.  I

23 believe the -- do you recognize this document?

24      A.   Yes.

25      Q.   What is it?
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2      A.   It is a printout of the "Definitions"

3 portion of the Code of Federal Regulations

4 dealing with alcohol, tobacco products, and

5 firearms.

6      Q.   So looking in the definitions on page

7 2, there's a definition of "brewer."  Can you

8 read the definition of "brewer" for me?

9      A.   "Any person who brews beer, except a

10 person who produces only beer exempt from tax

11 under 26 USC 5053(e), and any person who

12 produces beer for sale."

13      Q.   So ignoring the parenthetical, can

14 you read that again?

15      A.   "Any person who brews beer and any

16 person who produces beer for sale."

17      (Atlas Brew Works Exhibit No. 18 was

18      marked for identification.)

19 BY MR. DANNENBERG:

20      Q.   I'm showing you what's marked Atlas

21 Brew Works Exhibit 18.  Take a minute and look

22 at the document and tell me if this is familiar

23 to you.

24      A.   Yes, it is.

25      Q.   This is a printout of a web page.
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2 Have you looked at this before today?

3      A.   I have.

4      Q.   Does this look like an accurate copy

5 of what you reviewed before?

6      A.   Yes.

7      Q.   Turning to page 2, there's an item

8 marked B5.  Can you read that to me?

9      A.   "B5:  When I have applied, can I

10 start to make beer?"

11           And the answer is:  "No.  TTB must

12 approve your operations before you begin to

13 make beer.  TTB may initiate an onsite

14 inspection of the proposed premise and

15 operations."

16      Q.   And, I'm sorry, I forgot to ask.

17 What is this document?

18      A.   This is a Frequently Asked Questions

19 page from the TTB's website.

20      Q.   And the TTB being who?

21      A.   The Alcohol and Tobacco Tax and Trade

22 Bureau.

23      Q.   And what government?

24      A.   I believe it's part of Treasury.

25      Q.   It says "U.S. Department of Treasury"
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2 at the top, so --

3      A.   Yes.

4      Q.   When did you start construction on

5 your brewery?

6      A.   Around the end of May 2013.

7      Q.   And did you have to purchase any

8 special equipment to brew beer?

9      A.   Yes.

10      Q.   And what type of equipment did you

11 have to purchase?

12      A.   Lots of stainless steel.  We have a

13 kettle and a mash tun and then fermentation

14 vessels.

15      Q.   And was this something you can go

16 down to Walmart and purchase?

17      A.   No.

18      Q.   How do you obtain these materials?

19      A.   There's a few manufacturers around

20 the world, really, that manufacture this type

21 equipment, some in Europe, some in U.S.,

22 Canada, and China.

23      Q.   And where did you obtain yours from?

24      A.   Our equipment came from Pacific

25 Brewing Systems Technology I believe is their
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2 name.  It's PBST, which is a office in

3 California but manufactured in China.

4      Q.   And when did you receive that

5 equipment?  Do you recall?

6      A.   I don't recall exactly.  I believe --

7 actually, some of our fermentation vessels

8 showed up on Inauguration Day, which was

9 January 14, maybe.

10      Q.   Of 2012?

11      A.   Of 2013.

12      Q.   2013?  Oh, right, the election is --

13 sorry.

14      A.   And they came in a few different

15 shipments.  I remember that date specifically

16 having one because we had to leave, or Will had

17 to leave the inauguration to go meet the truck

18 driver.

19      Q.   So that was, you said, January of

20 2013 you received the equipment.  Did you set

21 it up and immediately start brewing beer?

22      A.   No.

23      Q.   Why not?

24      A.   Well, we didn't have all of our

25 necessary permits.
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2      Q.   Prior to April 11, 2013, did you use

3 your equipment to brew test batches?

4      A.   No.

5      Q.   Prior to April 11, did you use your

6 equipment to brew beer for investors?

7      A.   No.

8      Q.   Prior to April 11, did you use your

9 equipment to brew beer just for giveaways and

10 walk-ins?

11      A.   No.

12      Q.   Why not?

13      A.   My understanding, it wouldn't be

14 legal.

15      (Atlas Brew Works Exhibit No. 19 was

16      marked for identification.)

17 BY MR. DANNENBERG:

18      Q.   I'm handing you Atlas Brew Works

19 Exhibit 19.  You can take whatever time you

20 need to familiarize yourself with this document

21 and let me know when you're ready.

22      A.   Okay.

23      Q.   What is this document?

24      A.   It is a collection of our various

25 logo'd glassware, tasting sheets, bottle
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2 labels, business cards, t-shirts, tap handles,

3 and just kind of our general merchandise.

4      Q.   Does this look like a true and

5 accurate copy of those items?

6      A.   It does.

7      Q.   The previous set I showed you as

8 Exhibit 14 was photographs.  What type of

9 images are these?

10      A.   These are -- they're the, I guess,

11 the mockups, computer images rather than the

12 physical specimens.

13      Q.   So turning to page -- I believe it's

14 the page marked ATLAS498 -- and you might need

15 to correct me if I'm wrong here -- and compare

16 that in Exhibit 14 to the page marked ATLAS55.

17      A.   Okay.

18      Q.   So first of all, what is the

19 photograph on the page marked ATLAS55?

20      A.   It's a photograph of three of our tap

21 handles.

22      Q.   And are those your current tap

23 handles?

24      A.   Yes.

25      Q.   And what is the image on the page
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2 marked ATLAS498?

3      A.   This was the art design for the tap

4 handle.

5      Q.   Okay.  And so does the artwork on

6 ATLAS498 correspond to the -- any of the tap

7 handles on ATLAS55?

8      A.   Yes.

9      Q.   Which one?

10      A.   To the District Common handle.

11      Q.   The one on the left?

12      A.   The one on the left.

13      Q.   And looking at page 499, what is

14 that?

15      A.   That is the artwork for our Rowdy tap

16 handle.

17      Q.   Which is the middle tap handle on

18 ATLAS55?

19      A.   Yes.

20      Q.   And ATLAS500?

21      A.   That is the tap handle for our NSFW.

22      Q.   Does that correspond to any of the

23 tap handles on ATLAS55?

24      A.   Yes, the tap handle on the right.

25      Q.   When did you start using these new
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2 tap handles?

3      A.   Well, we used them in the brewery

4 sometime in mid August and then used them

5 corresponding with our launch into the market

6 the first week of September 2013.

7      Q.   You said that was 2013?

8      A.   Yes.

9      (Atlas Brew Works Exhibit No. 20 was

10      marked for identification.)

11 BY MR. DANNENBERG:

12      Q.   I'm handing you Atlas Brew Works

13 Exhibit 20.  Take your time and look through

14 this document to familiarize yourself with it

15 and let me know when you're ready.

16      A.   Okay.

17      Q.   And what is this document?

18      A.   This is a combination of some coaster

19 designs, some glassware designs, our growler

20 design, our keg collar design, our keg screen

21 prints, t-shirt designs, some limited print

22 designs, more glassware designs, some of our

23 bottle label designs, and some of our tasting

24 sheet and merchandise advertising sheets and

25 tap handles.
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2      Q.   Looking at the combined efforts

3 represented in Exhibits 14, 19, and 20, how

4 much time did this take to generate?

5      A.   For all the things included in these

6 three exhibits, I mean, we started working on

7 all this in maybe June of 2012 and April

8 until -- I mean, we continue to work on it

9 today.

10      Q.   So is this your full-time job, or is

11 this a --

12      A.   Very much so.

13      Q.   Do you have any other employment?

14      A.   I do not.

15      Q.   So your only job is CEO of Atlas Brew

16 Works?

17      A.   Yes.

18      Q.   To the best of your recollection,

19 when did you start advertising using the name

20 ATLAS?

21      A.   It would have been towards the end of

22 2012.

23      (Atlas Brew Works Exhibit No. 21 was

24      marked for identification.)

25 BY MR. DANNENBERG:
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2      Q.   I'm handing you Atlas Brew Works

3 Exhibit 21.  It's a single-page photograph.

4 What is this document?

5      A.   This is a photo of an ad that we took

6 out in the Washington City Paper.

7      Q.   Do you remember approximately the

8 time frame that you placed this ad?

9      A.   It was during D.C. Beer Week.

10      Q.   Of what year?

11      A.   I don't remember exactly.  It was

12 either late 2012 or early 2013.  It might have

13 been during the Craft Brewers Conference, which

14 is in March of 2013.

15      Q.   Okay.  So it could have been as late

16 as -- well, could it have been as late as

17 March 2013 or as early as late 2012 --

18      A.   Yes.

19      Q.   -- to the best of your knowledge?

20           But this ad was run in what

21 newspaper?

22      A.   In the Washington City Paper.

23      Q.   And is that a generally known

24 newspaper?

25      A.   Yes.
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2      Q.   How big is that newspaper, say, in

3 comparison to the Washington Post?

4      A.   I don't know.

5      (Atlas Brew Works Exhibit No. 22 was

6      marked for identification.)

7 BY MR. DANNENBERG:

8      Q.   I'm handing you a one-inch stack of

9 papers marked as Atlas Brew Works Exhibit 22.

10 Please take your time to familiarize yourself

11 with it and let me know when you are ready.

12      A.   Okay.

13      Q.   What is this stack of papers?

14      A.   This is a printout of the Atlas Brew

15 Works Twitter feed.

16      Q.   And what dates does this Twitter feed

17 encompass?

18      A.   The first tweet was on December 6,

19 2012.

20      Q.   And what is the date at the bottom

21 right-hand corner of page 1?

22      A.   December 23rd, 2013.

23      Q.   So does this document include all

24 tweets between December 6, 2012 and

25 December 23rd, 2013?
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2      A.   I believe so.

3      Q.   The last tweet is dated on page 1,

4 December 20th.  Is that of 2013?

5      A.   Yes.

6      Q.   Okay.  Does this look like a true and

7 accurate copy of Atlas Brew Works' Twitter feed

8 to you?

9      A.   It does.

10      Q.   And in this stack of papers, it's

11 ATLAS pages 113 through ATLAS317, so about 200

12 pages, how many tweets would you say are in

13 here?

14      A.   I would say 825.

15      Q.   That sounds like a specific number.

16 Where are you getting that from?

17      A.   Right on the front page here, it has

18 a count.

19      Q.   Thank you.  So 825 tweets in about a

20 one-year period.

21           About, on average, how many tweets

22 per day is that?

23      A.   Two and a half.

24      Q.   So daily --

25      A.   Yes.
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2      Q.   -- you were actively tweeting on

3 Twitter?

4      A.   Yes.

5      (Atlas Brew Works Exhibit No. 23 was

6      marked for identification.)

7 BY MR. DANNENBERG:

8      Q.   So I'm showing you what has been

9 marked Atlas Brew Works Exhibit 23.  Let me

10 know when you have reviewed the document and

11 are ready to proceed.

12      A.   Okay.

13      Q.   What is this document?

14      A.   This was an email I sent to our

15 investors with an update on how the business

16 was progressing.

17      Q.   Does this look like a true and

18 accurate copy of that email?

19      A.   It does.

20      Q.   The portion marked REDACTED at the

21 top, what was -- what was there?  What type of

22 information was there?

23      A.   Those are the email addresses of our

24 investors.

25      Q.   So you said you are in a warehouse.
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2 Is that warehouse referenced in this email?

3      A.   No.

4      Q.   The beginning of the second

5 paragraph, you say you're concentrating on

6 securing warehouse space.  That's not the same

7 warehouse space you're in today?

8      A.   No.

9      Q.   What warehouse space is that

10 referring to?

11      A.   The one in the Florida Avenue market.

12 This one was, I believe, the space near Union

13 Market we were negotiating on.

14      Q.   And why didn't you end up in that

15 space?

16      A.   Well, for a lot of reasons, but

17 the -- we got frustrated with the owner.  The

18 landlord was taking way too much time to make

19 decisions, get back to us, and delaying our

20 process so we ended up walking away from the

21 deal.

22      Q.   Did you keep searching for warehouse

23 space?

24      A.   We did.

25      (Atlas Brew Works Exhibit No. 24 was



TSG Reporting - Worldwide     877-702-9580

Page 49

1                  JUSTIN COX

2      marked for identification.)

3 BY MR. DANNENBERG:

4      Q.   I'm showing you Atlas Brew Works

5 Exhibit 24.  What is this document?

6      A.   This is another email update to our

7 investors.

8      Q.   Is this a true and accurate copy of

9 that email?

10      A.   Yes.

11      Q.   With the exception of the redacted

12 portion?

13      A.   Yes.

14      Q.   What's the update provided with

15 respect to your leasing space?

16      A.   Our -- we were negotiating on a space

17 on 3rd Street but then switched -- I'm trying

18 to remember.  I think this previous email that

19 we just spoke about was about a third space, so

20 I think this was not the Union Market space but

21 a space still within the Florida Avenue market.

22      Q.   But this is another warehouse

23 location you were pursuing?

24      A.   Yes.

25      Q.   Did you ultimately lease this space?
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2      A.   No.

3      Q.   Why not?

4      A.   This is the one where the landlord

5 was dragging their feet and taking forever to

6 get back to us.

7      (Atlas Brew Works Exhibit No. 25 was

8      marked for identification.)

9 BY MR. DANNENBERG:

10      Q.   I'm showing you Atlas Brew Works

11 Exhibit 25.  What is this document?

12      A.   This is another email update to our

13 investors.

14      Q.   And is this a true and accurate copy

15 of that email?

16      A.   Yes.

17      Q.   And what is the subject matter of

18 this email?

19      A.   "Real Estate Update."

20      Q.   And so what are you telling your

21 investors in this email?

22      A.   There was a zoning issue with the

23 warehouse in Union Market.  I think it had

24 something to do with loading requirements and

25 so the developer had to go through a zoning
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2 change or get an exception for the building

3 before we could proceed with finalizing any

4 lease.

5      Q.   Is this the building you ultimately

6 finalized a lease in?

7      A.   It is not.

8      (Atlas Brew Works Exhibit No. 26 was

9      marked for identification.)

10 BY MR. DANNENBERG:

11      Q.   I'm showing you Atlas Brew Works

12 Exhibit 26.  Do you recognize this document?

13      A.   I do.

14      Q.   And what is this document?

15      A.   This is another email update to our

16 investors.

17      Q.   And does it appear to be a true and

18 accurate copy of that document?

19      A.   It is.

20      Q.   With the exception of the redacted

21 portion?

22      A.   Yes.

23      Q.   So what are you telling your

24 investors happened at this point in time?

25      A.   I was thanking them for coming out
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2 and meeting Will.  We had a little get-together

3 at my house for the investors to meet him,

4 asking them about what kind of shirts they

5 wanted, size of shirts, and then on the real

6 estate front saying that the deal on the Union

7 Market space had fallen through and we were

8 looking at another warehouse at that time.

9      Q.   And in the beginning of the fourth

10 paragraph, you state, "We found another spot at

11 2052 West Virginia Avenue."

12      A.   Yes.

13      Q.   Is that the space you are currently

14 in?

15      A.   Finally, that is the space that we

16 found.

17      Q.   So that was at least the, by my

18 count, third or fourth space you were looking

19 at?

20      A.   It was the fourth, fourth space that

21 we were in serious negotiations for.

22      Q.   And that's where you're located

23 today?

24      A.   Yes.

25      Q.   Are you still located there today?
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2      A.   Yes.

3      Q.   Do you have any intention to move?

4      A.   No.

5      Q.   Have you signed any additional leases

6 since then?

7      A.   We have.

8      Q.   Tell me about that.  What lease is

9 that for?

10      A.   It's for -- we originally occupied

11 about a quarter of the first floor or, sorry,

12 quarter of the building, which was half of the

13 first floor, and now we're taking over the rest

14 of the first floor of our building.

15      Q.   So you're expanding?

16      A.   We're expanding, yes.

17      Q.   Why are you expanding?

18      A.   We need more room.  We need --

19 business has been -- really liked the beer, so

20 we are trying to make more beer, and to do that

21 we need more space.

22      Q.   Have you signed any exclusive

23 contracts with any entities in Washington,

24 D.C.?

25      A.   Yes.
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2      Q.   With who?

3      A.   We have a distribution agreement with

4 Premium Distributors of Washington, D.C.

5      Q.   Okay.  And they distribute to who?

6      A.   They distribute to bars and

7 restaurants and anyone with a license, a liquor

8 license in D.C.

9      Q.   Are there any other venues that you

10 sell your beer in?

11      A.   We sell our beer to the Washington

12 Nationals stadium, we sell beer at the Verizon

13 Center, which is the basketball/multiuse arena

14 in D.C., above and beyond kind of the normal

15 bars and restaurants around town.

16      Q.   What beer is sold at the Washington

17 Nationals stadium?

18      A.   It's called the 1500 South Cap Lager.

19      Q.   What is 1500 South Cap?

20      A.   That is the address of the stadium.

21      Q.   Can you get that beer anywhere else?

22      A.   Now you can.  We have it at the

23 brewery and a couple bars around town, but

24 during the baseball season, that was

25 exclusively at the ballpark and our brewery.



TSG Reporting - Worldwide     877-702-9580

Page 55

1                  JUSTIN COX

2      Q.   Did you develop that beer just for

3 the stadium?

4      A.   We did.

5      Q.   How many bars in D.C. carry Atlas

6 beer?

7      A.   I believe it is around 153, -54.

8      Q.   And what is that?  When you say 153,

9 154, is that bars?

10      A.   That is number of handles, so the

11 number of lines that we have in places around

12 town.  So it would be one per location, or some

13 locations will pour two of our beers.

14      Q.   So there are 152 or 153 handles,

15 meaning drafts?

16      A.   Yes, draft lines.

17      Q.   Draft lines pouring beer.  So it

18 could be less than 153 bars?

19      A.   Yes.

20      Q.   Are you familiar with the number of

21 handles that any other breweries have in the

22 city?

23      A.   I am.

24      Q.   What brewery would be that?

25      A.   I'm familiar with the number of
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2 handles that Anheuser-Busch has for Bud Light

3 in this town.

4      Q.   How are you familiar with that

5 number?

6      A.   Through someone at a distributor

7 meeting told me this earlier in the week.

8      Q.   And what number did he tell you?

9           MR. CARROLL:  Objection.  This is

10      hearsay.

11 BY MR. DANNENBERG:

12      Q.   You can answer the question.

13      A.   He told me that it was -- that Bud

14 Light had 152.

15      Q.   So is it your understanding that you

16 have more handles than Bud Light in the city?

17      A.   It is my understanding.

18      Q.   When did you first learn about the

19 Atlas Brewing Company?

20           MR. DANNENBERG:  Shall we refer to

21      it as Atlas Chicago?  Is that okay?

22           MR. CARROLL:  That's fine.

23 BY MR. DANNENBERG:

24      Q.   When did you first learn about the

25 Chicago Atlas group?
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2      A.   I don't remember exactly, but it was

3 after -- after June 4, after we had filed for

4 our mark and sometime in -- I don't remember

5 exactly.  Sometime maybe December-ish.

6      Q.   If I can draw your attention back to

7 Exhibit 7 with respect to interrogatory request

8 number 5, can you read interrogatory request

9 number 5 to me?

10      A.   "Describe in detail the circumstances

11 under which applicant first became aware of

12 opposer, including but not limited to

13 identifying the date on which applicant first

14 became aware of opposer's marks and the persons

15 involved in obtaining that knowledge."

16      Q.   And in the response to that, ignoring

17 the objection portion, starting on the third

18 line with the word "applicant," can you read

19 your response?

20      A.   "Applicant responds that it first

21 acquired knowledge of opposer's mark ATLAS

22 BREWING COMPANY after it filed the federal

23 trademark application for applicant's mark.

24 The first written reference applicant has

25 relating to opposer's mark is correspondence
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2 applicant received from its tap handle

3 manufacturer in July of 2012.  The person

4 involved in obtaining this knowledge was

5 applicant's -- was applicant's chief executive

6 officer, Justin Cox."

7      Q.   And that's you; correct?

8      A.   That's me.

9      Q.   So this correspondence from a tap

10 handle manufacturer, does that remind you of

11 anything?

12      A.   It does.  So when we switched our

13 name from Volstead to Atlas and were working --

14 we had our design for the tap handle and we

15 were working with tap handle manufacturer to

16 have those actually made, and I believe he got

17 our design mixed up with Atlas Chicago's

18 design.

19      Q.   And that was in July 2012?

20      A.   Yes.

21      Q.   So when you found out about Atlas

22 Chicago, what did you do in response to that?

23      A.   Nothing.

24      Q.   Why not?

25      A.   Well, we didn't have any kind of -- I
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2 mean, we just had an application with the

3 Patent Office.  There was no sort of firm right

4 associated with that so we were just waiting to

5 see how that -- what happened with the Patent

6 Office.

7      Q.   Did Atlas Chicago, did they -- did

8 you have any correspondence or contact with

9 them at any point?

10      A.   We did.

11      Q.   And when was that?

12      A.   It must have been in January of 2013,

13 I think, we got an email from Steve.

14      Q.   From Steve Soble?

15      A.   Yes.

16      Q.   And what was the context of that

17 email?

18      A.   That he was going to be in town and

19 wanted to get together so we could talk about

20 our potential conflict with the name ATLAS.

21      Q.   And did you, in fact, meet with

22 Mr. Soble?

23      A.   I did.

24      Q.   When?

25      A.   Maybe February.
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2      Q.   Of?

3      A.   2013.  Maybe late January.  I don't

4 remember exactly.

5      Q.   And where did that meeting take

6 place?

7      A.   That took place at a Caribou Coffee

8 down here in D.C.

9      Q.   What did you discuss at that meeting?

10      A.   We discussed our respective

11 businesses and our respective names and we --

12 kind of the -- yeah, just kind of beer brewing

13 in general.

14      Q.   Mr. Soble requested the meeting with

15 you?

16      A.   Yes.

17      Q.   Why did he want to meet with you?

18      A.   To talk about our two names and the

19 potential conflict.

20      Q.   Did he make you any offers to resolve

21 that conflict?

22      A.   Not at that time, no.

23      Q.   Did Mr. Soble mention anything about

24 previous trademark conflicts he's had?

25      A.   He did.
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2      Q.   And what did he tell you?

3      A.   That he had a bowling alley called

4 Lucky Strike that got into a trademark issue

5 with a national chain bowling alley with the

6 same name.

7      Q.   So it's your understanding that he's

8 been through trademark disputes before?

9      A.   Yes.

10      Q.   Did Mr. Soble offer to buy the name

11 ATLAS from you?

12      A.   He -- no.  He offered -- or I don't

13 know if he offered, but we -- I think he asked

14 for a proposal to resolve the situation.

15      Q.   Was it your understanding that he was

16 asking for you to provide him a financial

17 number, or something different?

18      A.   Yes, financial number.

19      Q.   Did you, in fact, make Mr. Soble a

20 financial offer?

21      A.   I did.

22      Q.   And what was that financial offer?

23      A.   It was $300,000 for us to abandon our

24 use of the name ATLAS and withdraw our

25 trademark application.
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2      Q.   And how did you arrive at that

3 number?

4      A.   Well, we sat down and looked at kind

5 of the hard cost of what we had spent thus far

6 on our advertising and marketing and

7 development of the brand, took into account

8 some of the goodwill that we built up from --

9 at that point, we'd had some national press in

10 the -- about our brewery, and just kind of

11 factoring in how much it would take to go

12 through the whole name change process.

13      Q.   Did you view Mr. Soble's offer as a

14 way to get rich quick?

15      A.   No.

16      Q.   Mr. Soble during his testimony

17 stated, and I quote:  "I wanted them to give me

18 a, you know, financial number to make this go

19 away.  And he called me back and said, you can

20 give us $300,000.  And I felt like that was

21 extortion," end quote.

22           Did you ever intend to extort

23 Mr. Soble?

24      A.   Absolutely not.

25      (Atlas Brew Works Exhibit No. 27 was
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2      marked for identification.)

3 BY MR. DANNENBERG:

4      Q.   I'm showing you what's marked Atlas

5 Brew Works Exhibit 27.  Do you recognize this

6 document?

7      A.   I do.

8      Q.   And what is this document?

9      A.   This is a cease and desist letter

10 from Fuksa Khorshid, which is the firm

11 representing Atlas Chicago.

12      Q.   And what's the date on this letter?

13      A.   February 26, 2013.

14      Q.   And does this look like a true and

15 accurate copy of that letter with exhibits?

16      A.   It does.

17      Q.   And is February 26, 2013 before or

18 after you met with Mr. Soble?

19      A.   After.

20      Q.   And what did you do in response to

21 receiving this letter?

22      A.   I believe I called you-all.

23      Q.   Did you withdraw your trademark

24 application?

25      A.   No.
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2      Q.   Did you change your name?

3      A.   No.

4      Q.   You changed your name once when you

5 ran into a trademark issue with Volstead.  Why

6 didn't you change your name here?

7      A.   Because we believed that we had

8 superior rights to the name.

9           MR. DANNENBERG:  I think now's a

10      good time for a break.

11      (Recess taken.)

12 BY MR. DANNENBERG:

13      Q.   Mr. Cox, earlier in your testimony, I

14 asked you a question, "When you found out about

15 Atlas Chicago, what did you do in response to

16 that?"

17           And your response was, "Nothing."

18           I asked you, "Why not?"

19           And you said, "Well, we didn't have

20 any kind of -- I mean, we just had an

21 application with the Patent Office.  There was

22 no sort of firm right associated with that."

23           What was your understanding of rights

24 based on that application?

25      A.   Well, that our -- how do you mean?
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2      Q.   Well, you said you didn't have a firm

3 right associated with that.  What do you mean

4 by that?

5      A.   Meant by that that we had not been

6 granted a trademark by the PTO.

7      Q.   Okay.  But you understood that you

8 had certain rights associated with the filing

9 of an Intent-to-Use application?

10           MR. CARROLL:  Objection.  That's a

11      leading question.  Go ahead.

12 BY MR. DANNENBERG:

13      Q.   What rights did you understand you

14 had based on the filing of that application?

15      A.   Well, my understanding of

16 Intent-to-Use applications is that the date of

17 filing is kind of your sort of time stamp on

18 putting -- saying hey, we're planning on using

19 this mark and kind of let everyone know that

20 that's what's happening, and then that later

21 can convert to a actual -- not actual, but a

22 full trademark, I guess, with that -- that

23 filing date being the important start date of

24 that -- of those rights, I guess.

25      Q.   So you understood that was your
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2 understanding of rights that you had based on

3 an Intent-to-Use trademark application?

4      A.   Yes.

5      Q.   Okay.  Moving on.

6      (Atlas Brew Works Exhibit No. 28 was

7      marked for identification.)

8 BY MR. DANNENBERG:

9      Q.   I'm showing you what is marked Atlas

10 Brew Works Exhibit 28.  Take your time to

11 review the document and let me know when you

12 are ready.

13      A.   Okay.

14      Q.   What is this document?

15      A.   This is a printout of a

16 Merriam-Webster dictionary website for the

17 entry "atlas."

18      Q.   And what does Merriam-Webster -- I'm

19 sorry, have you ever heard of Merriam-Webster

20 before?

21      A.   Yes.

22      Q.   How do you know that name?

23      A.   They're a pretty large dictionary

24 company.

25      Q.   And what is their definition for the
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2 word "atlas"?

3      A.   "A book of maps."

4      Q.   Do they provide any other definitions

5 for "atlas"?

6      A.   Yes.

7      Q.   And can you read these for me?

8      A.   "A Titan, for his part in the Titans'

9 revolt against the gods, is forced by Zeus to

10 support the heavens on his shoulders."

11      Q.   Is there any more?

12      A.   "One who bears a heavy burden."

13      Q.   Are there any others?

14      A.   "A bound collection of maps often

15 including illustrations, informative tables, or

16 textual matter."

17      Q.   Are there any others?

18      A.   "A bound collection of tables,

19 charts, or plates."

20      Q.   Are there any others?

21      A.   "The first vertebra of the neck."

22      Q.   Are there any others?

23      A.   "A male figure used like a caryatid

24 as a supporting column or pilaster - called

25 also telamon."
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2      Q.   In the remainder of the document, are

3 there any others?

4      A.   It restates "the first vertebra of

5 the neck" in the medical context.

6      Q.   In the middle of page 2 under

7 "Biographical note for 'atlas,'" what does it

8 say there?

9      A.   "Atlas:  Greek mythological

10 character.  In Greek legend, Atlas was a Titan

11 who took part in the revolt against the gods.

12 As a punishment, he was condemned to hold the

13 heavens aloft forever.  Atlas was usually

14 represented as a human figure bearing the

15 heavens or the celestial globe upon his

16 shoulders."

17      Q.   Would you please point out in this

18 document where "atlas" is defined as "a

19 geographic neighborhood of Washington, D.C."?

20      A.   It is not.

21      (Atlas Brew Works Exhibit No. 29 was

22      marked for identification.)

23 BY MR. DANNENBERG:

24      Q.   Still looking at Exhibit 28, what is

25 the date on that document?  Look at the top
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2 left.

3      A.   October 30, 2014.

4      Q.   Thank you.

5           I'm showing you now Atlas Brew Works

6 Exhibit 29.  Can you look at this and let me

7 know when you're ready to proceed?

8      A.   Okay.

9      Q.   I'll call your attention to the URL

10 in the bottom.  Do you recognize this document?

11      A.   I do.

12      Q.   Do you understand what this document

13 represents?

14      A.   Yes.

15      Q.   What is this document?

16      A.   This is an Internet archive document.

17      Q.   And what is the Internet archive?  Or

18 what's your understanding of the Internet

19 archive?

20      A.   My understanding is that it's a

21 printout of what this page looked like at a

22 certain date in history.

23      Q.   And is there a date in history

24 associated with this document?

25      A.   Yes.
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2      Q.   And what is that date?

3      A.   June 4, 2012.

4      Q.   Where are you getting that date from?

5      A.   In the very top of the first page

6 kind of to the right of the Wayback Machine

7 header.

8      Q.   And does this have any different

9 definition of "atlas" from the previous

10 definitions we just looked at?

11      A.   No.

12      Q.   I mean, the book of maps is -- from

13 the first one is not present in the second one.

14 Do you see that?

15      A.   Yes.

16      Q.   Other than that, does the substance

17 of these two documents look substantially the

18 same?

19      A.   Yes.

20      Q.   Would you please point out in

21 Exhibit 29 where "atlas" is defined as "a

22 geographic area of Washington, D.C."?

23      A.   It is not defined as such.

24      (Atlas Brew Works Exhibit No. 30 was

25      marked for identification.)
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2           MR. CARROLL:  I'm going to object,

3      because this hasn't been produced in

4      discovery, to my knowledge.

5           MR. DANNENBERG:  Okay, I'm

6      representing to you that this was

7      included as an exhibit from applicant's

8      opposition to opposer's motion for

9      summary judgment and that this document

10      has been produced or not -- produced in

11      that context.

12           MR. CARROLL:  Okay.  I'm going to

13      maintain my objection until I can verify

14      that.

15           MR. DANNENBERG:  Assuming that's

16      the case, you would withdraw your

17      objection?

18           MR. CARROLL:  Yes.

19 BY MR. DANNENBERG:

20      Q.   I would like you to look at

21 Exhibit 30 of Atlas Brew Works Exhibit 30,

22 which I provided to you, and let me know when

23 you're ready to proceed.

24      A.   Okay.

25      Q.   What is this document?



TSG Reporting - Worldwide     877-702-9580

Page 72

1                  JUSTIN COX

2      A.   This is a document from the

3 Washington, D.C. Economic Partnership about the

4 H Street Northeast neighborhood.

5      Q.   And what is the H Street Northeast

6 neighborhood?

7      A.   It's a neighborhood on H Street

8 Northeast in Washington, D.C.

9      Q.   Is your brewery located in the

10 H Street neighborhood?

11      A.   No.

12      Q.   There's a photograph on page 1 of

13 this document.  What is that photograph, the

14 largest photograph of the five?  What is that?

15      A.   It is a photo of the street with the

16 Atlas Theater in the foreground.

17      Q.   And is the H Street neighborhood

18 known by any other names?

19      A.   Yes.

20      Q.   What other names is it known by?

21      A.   Near Northeast, Capitol Hill East,

22 SoFlo, the Atlas District.

23      Q.   So "Atlas District" is a term to

24 refer to that neighborhood?

25      A.   Yes.
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2      Q.   How long have you lived in

3 Washington, D.C.?

4      A.   Since July of 2004.

5      Q.   In D.C. proper or the D.C. area?

6      A.   In the D.C. area.

7      Q.   And do you live in the D.C. area or

8 Washington, D.C. now?

9      A.   I live in Washington, D.C. now.

10      Q.   And how long have you lived in D.C.

11 proper?

12      A.   In my current location, for -- since

13 2009.

14      Q.   In total?

15      A.   Like in total, so when I first moved

16 to D.C. I was here for maybe two or -- in the

17 District itself for two or three years, then

18 spent three years in Arlington, Virginia, then

19 moved back to D.C.  This current run, maybe

20 five years.

21      Q.   So you've lived in D.C. proper for

22 approximately seven or eight years?

23      A.   Yes.

24      Q.   And is your understanding -- what is

25 your understanding of what the H Street
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2 Northeast area is -- what is your understanding

3 of what it is known as?

4      A.   Known as?

5      Q.   If you were going to tell your

6 friends you were going to go out in that

7 geographic area, what would you tell them?

8      A.   H Street.

9      Q.   Just H Street?

10      A.   Uh-huh.

11      (Atlas Brew Works Exhibit No. 31 was

12      marked for identification.)

13 BY MR. DANNENBERG:

14      Q.   I'm showing you what's marked as

15 Atlas Brew Works Exhibit 31.  Can you take your

16 time to review this document and let me know

17 when you're ready?

18      A.   Okay.

19      Q.   What does this document appear to be

20 to you?

21      A.   Looks like a printout of the website

22 from the Atlas Theater.

23      Q.   And on the top of page 2, can you

24 read the first sentence for me?

25      A.   "H Street Northeast, originally known
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2 as Swampoodle, was a bustling commercial

3 district for much of the early and mid 20th

4 century."

5      (Atlas Brew Works Exhibit No. 32 was

6      marked for identification.)

7 BY MR. DANNENBERG:

8      Q.   I'm showing you Atlas Brew Works

9 Exhibit 32.  Take your time to review this

10 document and let me know when you're ready.

11      A.   Okay.

12      Q.   What does this document appear to be

13 to you?

14      A.   A printout of a website.

15      Q.   And what is the website called?

16      A.   It looks like Atlas District D.C.

17      Q.   And can you read to me the first

18 sentence of the second paragraph in the body?

19      A.   "atlasdistrictdc.com is a convenient

20 online resource with information regarding

21 businesses and events on H Street Northeast,

22 also known as Atlas District."

23      Q.   Does it surprise you that people are

24 referring to H Street Northeast as Atlas

25 District?
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2      A.   No.

3      Q.   Why not?

4      A.   I mean, it's a term that people use.

5      Q.   Do a lot of people come into your

6 brewery?

7      A.   Yes.

8      Q.   How many people come into your

9 brewery on a weekly basis?

10      A.   Depends on the week, but I'd say

11 somewhere around 500 people come through.

12      Q.   Do those people ever -- do they ever

13 ask you about your name with respect to the

14 geographic area known as the Atlas District?

15      A.   They do.

16           MR. CARROLL:  Objection to the

17      extent it calls for hearsay testimony.

18           MR. DANNENBERG:  Not going to the

19      truth of the matter.

20 BY MR. DANNENBERG:

21      Q.   But you can answer.

22      A.   They do.

23      Q.   And when they ask you about your name

24 with respect to ATLAS, and what do you tell

25 them?
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2      A.   We tell them that it's based on the

3 Titan and the book of maps that fit in with our

4 kind of steampunk theme, depending on how long

5 the conversation takes.  But I like to explain

6 the whole -- that we used to be Volstead and

7 had some issues and had to change the name to

8 Atlas.  And it's kind of short and sweet and

9 makes an impression.

10      Q.   So you get asked about your name with

11 respect to the Atlas District.  Do you get

12 asked about your name with respect to anything

13 else?

14      A.   We do.  We get people asking

15 questions if it's somehow related to Ayn Rand

16 and the Atlas Shrugged book.

17      Q.   Okay.  Anything else?

18      A.   Those are the major two.

19      Q.   What is your understanding of the

20 principal name of the geographic area that

21 encompasses H Street Northeast to be?

22      A.   H Street.

23      (Atlas Brew Works Exhibit No. 33 was

24      marked for identification.)

25 BY MR. DANNENBERG:
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2      Q.   I'm showing you Atlas Brew Works

3 Exhibit 33.  Review the document and let me

4 know when you're ready to proceed.

5      A.   Okay.

6      Q.   What is this document?

7      A.   It is a printout from yelp.com.

8      Q.   And what is the subject matter of

9 this document?

10      A.   It's "Browsing the H Street Corridor,

11 Atlas District, Near Northeast, Washington,

12 D.C. Businesses."

13      Q.   And do you have any understanding of

14 what H Street Corridor, Atlas District, near

15 Northeast is?

16      A.   Yes.

17      Q.   And what is your understanding of

18 that?

19      A.   In terms of boundaries?

20      Q.   Okay.  So by you asking that

21 question, I take your understanding to mean

22 it's a geographic area.

23      A.   Right.

24      Q.   When you read this, what do you

25 understand that it's referring to?
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2      A.   To H Street Northeast, kind of the

3 grouping of restaurants and shops and bars

4 there I'd say between, I don't know, 8th and

5 14th Street Northeast.

6      Q.   Okay.

7      (Atlas Brew Works Exhibit No. 34 was

8      marked for identification.)

9 BY MR. DANNENBERG:

10      Q.   Showing you Atlas Brew Works

11 Exhibit 34.  Please review this document and

12 let me know when you're ready to proceed.

13      A.   Okay.

14      Q.   What does this document look like to

15 you?

16      A.   It is driving directions from looks

17 like the -- my brewery down to 8th and H Street

18 Northeast.

19      Q.   In addition to the driving

20 directions, is there any visuals included in

21 this document?

22      A.   There is a map.

23      Q.   And what does that map show?

24      A.   It shows the path to drive if you're

25 going from Atlas Brew Works to the H Street



TSG Reporting - Worldwide     877-702-9580

Page 80

1                  JUSTIN COX

2 Corridor.

3      Q.   What geographic areas does that map

4 depict?

5      A.   In terms of?

6      Q.   Micro areas of D.C.

7      A.   So the overlay has lots of

8 neighborhood names on here.  There's

9 Bloomingdale, Eckington, Ivy City, Trinidad,

10 Near Northeast, Swampoodle, Carver Langston,

11 Truxton Circle.

12      Q.   And where on this map is "Atlas

13 District" written?

14      A.   It is not.

15           MR. CARROLL:  I'm going to object

16      to the extent that it says "Atlas

17      District" in the top left corner of the

18      document.

19           MR. DANNENBERG:  I thought I said

20      "where on the map."

21           MR. CARROLL:  If I missed that, I

22      apologize.  If it says "map," I withdraw

23      my objection.  I apologize.

24 BY MR. DANNENBERG:

25      Q.   Are you personally familiar with the
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2 types of businesses in the H Street area?

3      A.   Yes.

4      Q.   What types of businesses are there?

5      A.   Restaurants, bars.  There's a bike

6 shop, some small retail places.

7      Q.   And is H Street known for beer?  For

8 the production of beer?

9      A.   No.

10      Q.   What do you think of when you think

11 of H Street?

12      A.   I think of kind of quirky little

13 restaurants.

14      Q.   Is the H Street area a popular place

15 to go in D.C.?

16      A.   Yes.

17      Q.   What's your understanding of the

18 types of people who like to go to H Street?

19      A.   It's a young crowd.  It's kind of --

20 H Street is sort of the new hip place to go

21 out.

22      Q.   Referring back -- I'll ask the

23 question first, then we can look at the

24 document if we need to.

25           When you applied for the mark ATLAS
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2 with the United States Patent and Trademark

3 Office, did you get a rejection of the name

4 ATLAS based on a geographic descriptiveness

5 nature?

6      A.   No.

7      Q.   Is your brewery in the H Street

8 Corridor?

9      A.   No.

10      Q.   Where is your brewery?

11      A.   Our brewery is in a neighborhood

12 known as Ivy City.

13      Q.   So looking at Exhibit 34, is the tab

14 marked A representative of the location of your

15 brewery?

16      A.   Yes.

17      Q.   And the Ivy City that you're

18 referring to, is that the same Ivy City printed

19 just to the left of the A button on Exhibit 34?

20      A.   Yes.

21      Q.   Do any of your merchandise or

22 marketing materials specifically draw an

23 association between your brewery and the

24 H Street area?

25      A.   No.



TSG Reporting - Worldwide     877-702-9580

Page 83

1                  JUSTIN COX

2           MR. DANNENBERG:  I think we will

3      take a short break to make sure we have

4      covered everything, then turn it over to

5      you guys.

6           MR. CARROLL:  Sounds good.

7           MR. DANNENBERG:  Go off the record.

8      (Discussion held off the record.)

9 BY MR. DANNENBERG:

10      Q.   Turning back to Exhibit 12, is the

11 Patent Office records for the prosecution of

12 your ATLAS trademark.

13      A.   Uh-huh.

14      Q.   I'd like you to turn to the page

15 marked as ATLAS page 405.  Let me know when

16 you're ready.

17      A.   Okay.

18      Q.   I'd like to draw your attention to

19 paragraphs 1 and 2 at the bottom of that page.

20 What is this portion of the document?

21      A.   This is an affidavit that I submitted

22 in response to an office action from the PTO.

23      Q.   If you look at page 408, is that your

24 signature at the bottom?

25      A.   Yes.
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2      Q.   And in paragraph 1 on page 405, you

3 state:  "Our ATLAS mark will be used

4 exclusively in connection with our brewery in

5 the Washington, D.C. area."

6           What is your understanding of "the

7 Washington, D.C. area"?

8      A.   I would consider that D.C., Virginia,

9 and Maryland, maybe part of West Virginia.

10      Q.   Do you have any reason to believe

11 that any of the documents I've presented in

12 front of you today are not true and accurate

13 copies of those documents?

14      A.   No.

15           MR. DANNENBERG:  We move to enter

16      all the exhibits we have used today into

17      evidence.

18           MR. CARROLL:  I have one question

19      regarding this map.  Is this map one of

20      our attachments from the motion for

21      summary judgment?

22           MR. DANNENBERG:  That's your own

23      exhibit.

24           MR. CARROLL:  I thought so, but I

25      just wanted to double-check.  No
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2      objection.

3           MR. DANNENBERG:  We have no further

4      questions.

5           MR. CARROLL:  Okay.

6      (Discussion held off the record.)

7                 EXAMINATION

8 BY MR. CARROLL:

9      Q.   Good morning, or afternoon, Mr. Cox.

10 I'm the attorney for the opposer in this

11 action, Tom Carroll.  I just have a few

12 questions here.

13           To begin with, you mentioned that you

14 were involved -- well, you mentioned that your

15 original name was Volstead; correct?

16      A.   Uh-huh.

17      Q.   And when you decided on the name

18 Volstead Beer Works, did you perform any sort

19 of a search to see if there were competing

20 entities using the same mark or a similar mark?

21      A.   I did.

22      Q.   What sort of a search did you

23 conduct?

24      A.   A search on the PTO website and

25 probably Google.
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2      Q.   Did you conduct the search on the PTO

3 website yourself?

4      A.   Yes.

5      Q.   Did you employ an attorney to conduct

6 such a search?

7      A.   No.

8      Q.   And did you conduct the Google search

9 that you mentioned yourself?

10      A.   Yes.

11      Q.   Did you employ an attorney to do

12 that?

13      A.   No.

14      Q.   Okay.  When you performed the PTO

15 website search, did you come up with any

16 apparently conflicting marks for the VOLSTEAD

17 mark?

18      A.   No.

19      Q.   When you performed a Google search,

20 did you find any potentially competing marks

21 for the VOLSTEAD mark?

22      A.   No.

23      Q.   Okay.  Now, you testified that at

24 some point, you became aware of VOLSTEAD, a

25 competing VOLSTEAD mark out on the West Coast;
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2 correct?

3      A.   Yes.

4      Q.   And when you became aware of that,

5 you changed the name.  You decided that you --

6 you began talking over new names; correct?

7      A.   Not immediately.

8      Q.   Okay.  What was your immediate

9 reaction when you received the office action

10 regarding VOLSTEAD?

11      A.   To try to get in touch with the other

12 applicant and see if we could work something

13 out.

14      Q.   Okay.  And I believe you testified

15 that when it became apparent that you weren't

16 going to be able to work something out, you

17 started coming up with -- brainstorming new

18 names; is that correct?

19      A.   Yes.

20      Q.   And among those names was "Atlas"?

21      A.   Yes.

22      Q.   Is that correct?

23           You said that you narrowed it down to

24 three or four sort of final choices.  I'm

25 assuming one of those was "Atlas"; correct?
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2      A.   Yes.

3      Q.   What were the others, if you recall?

4      A.   I don't remember.

5      Q.   Okay.  At some point, you decided on

6 the ATLAS mark.  Early June of 2012, you

7 decided on the ATLAS mark as the mark you were

8 going to go with; is that correct?

9      A.   Yes.

10      Q.   And at the time that you decided to

11 go with the ATLAS mark, did you perform a USPTO

12 search to search for conflicting marks?

13      A.   Yes.

14      Q.   Okay.  And did you perform a Google

15 search to search for potentially conflicting

16 marks?

17      A.   I did.  I don't remember when, but I

18 did.

19      Q.   And did you come up with anything on

20 the PTO search?

21      A.   There was an ATLAS mark for beer from

22 a Panamanian company that was dead, and I think

23 that's the only one that I saw.

24      Q.   Was that on the USPTO website or --

25      A.   Yes.
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2      Q.   Did you run across that on a Google

3 search as well?

4      A.   Well, after I saw that on the PTO

5 site, then I Googled that specific Panamanian

6 beer and tried to figure out what the status of

7 it was.

8      Q.   So was the Google search that you

9 mentioned a minute ago with reference

10 specifically to the Panamanian ATLAS that you

11 discovered on the PTO website?

12      A.   The what search?

13      Q.   The Google search.  You testified a

14 moment ago that you had conducted a USPTO

15 search and a Google search upon choosing the

16 ATLAS mark.  Was the Google search that you

17 mentioned in that testimony a search strictly

18 related to the Panamanian ATLAS beer?

19      A.   I think there was two searches, so

20 one of those was specifically for the ATLAS

21 Panamanian beer and then there was another

22 search that I did just on "atlas beer" in

23 general that I'm not sure of the time frame on.

24      Q.   Okay.  You mentioned that you began

25 discussing the prospect of the ATLAS mark as an
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2 alternative with your graphic designer at some

3 point on or about June 3, 2012; is that

4 correct?

5      A.   Yes.

6      Q.   I may be off on the date slightly,

7 but -- and at that time, we looked at an

8 exhibit -- and I'll ask you to look at that

9 exhibit again, but it's Atlas Brew Works

10 Exhibit 11.

11      A.   Okay.

12      Q.   You testified that this was a design

13 that your designer proposed in response to the

14 ATLAS name; is that correct?

15      A.   Correct.

16      Q.   Did you incorporate this design into

17 any of the products that you put out into the

18 marketplace as Atlas Brew Works?

19      A.   No.

20           MR. CARROLL:  I'm going to ask you

21      to look at an email.  I'm going to show

22      you what we will mark as Opposer's 25.

23      (Opposer's Exhibit No. 25 was marked for

24      identification.)

25 BY MR. CARROLL:
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2      Q.   Take a minute to look through the

3 pages that I've just handed you.  Have you had

4 a chance to look through those documents?

5      A.   Yes.

6      Q.   And do you recognize those documents?

7      A.   Yes.

8      Q.   What are these documents?

9      A.   This is an email between me and my

10 graphic designer.

11      Q.   Who is your graphic designer?

12      A.   Alan Guidera.

13      Q.   And that's the same person we

14 mentioned a minute ago who designed the ATLAS

15 with the top hat on it.

16      A.   Yes.

17      Q.   Okay.  So I'm looking at the first

18 page.  What is the date of the email that is on

19 the first page here?

20      A.   May 23rd, 2012.

21      Q.   And this appears to be an email from

22 you to Mr. Guidera, your graphic designer.

23 Would you agree?

24      A.   Yes.

25      Q.   Will you please read that email for
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2 me?

3      A.   "Alan, we've run into an issue with

4 the name Volstead, are not sure we will be able

5 to use it (damn lawyers).  Just wanted to let

6 you know" -- "wanted to let you know for any

7 work you were doing now and that name on our

8 logos.  Hope to have it resolved soon.

9 Considering Atlas as an alternative.  Do you

10 have any suggestions?"

11      Q.   Is this the first time that you

12 mentioned the possibility of the ATLAS mark to

13 your graphic designer?

14      A.   Possibly.

15      Q.   Do you recall mentioning the ATLAS

16 name as a potential name prior to May 23, 2012,

17 to your graphic designer?

18      A.   No, I don't recall that.

19      Q.   Okay.  Moving on in the same packet,

20 I'm looking at the second page now.  Looking at

21 what appears to be the second email down sent

22 on June 10, 2012, at 4:55 p.m., do you see what

23 I'm talking about?

24      A.   Yes.

25      Q.   Okay.  Why don't you read the first
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2 paragraph of that email to me?

3      A.   "We are going to stick to your

4 original tap handle designs after all.  They

5 are too awesome not to use.  I'm thinking about

6 using the Atlas guy as a beer logo for the rye

7 maybe.  Still tossing that around in our

8 heads."

9      Q.   Is the Atlas guy that you're

10 referring to in that paragraph the Atlas with a

11 hop on his shoulders and head that we looked at

12 as an exhibit a minute ago?

13      A.   Yes.

14      Q.   And this email appears to be stating

15 that you're not going to use that as your

16 general logo but may use it for your rye;

17 correct?

18      A.   Yes.

19      Q.   Did you end up using that logo for

20 your rye beer?

21      A.   No.

22      Q.   What logo do you use for the rye

23 beer?

24      A.   We have a -- we kind of went through

25 a whole redesign of our graphics in February or
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2 so and so the rye now is a -- the icon for it

3 is a motorcycle.

4      Q.   Okay.  So when you say "We are going

5 to stick with your original tap handle designs

6 after all," those were the designs that he had

7 designed for Volstead Beer Works; is that

8 correct?

9      A.   Yes.

10      Q.   And so I believe you testified that

11 some of his work was incorporating the or

12 integrating the new name into the original

13 designs.  Is that correct?

14      A.   Yes.

15      Q.   And is that generally what you're

16 referring to in this paragraph?

17      A.   Yes.

18      Q.   Looking down further on the page,

19 there's an email from -- it appears to be from

20 June 4, 2012, from Mr. Guidera that begins with

21 "Hey Justin."  Do you see what I'm talking

22 about?  It's about two-thirds of the way down

23 the page.

24      A.   On which page?

25      Q.   On the third page.  It's ATLAS607 is
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2 the Bates mark.

3      A.   Yes.

4      Q.   Okay.

5      A.   Okay.

6      Q.   And Mr. Guidera says, "I never put

7 the mythological Atlas together with the new

8 name.  As soon as I saw the Ayn Rand cover, I

9 thought of this.  See attached."

10           Was the attached logo that -- the

11 same logo that we looked at a minute ago with

12 Atlas holding a hop on his head?

13      A.   I think so.

14      Q.   Would you agree that the date on this

15 email, June 4, 2012, is the same date as the

16 date label on the exhibit that we looked at a

17 moment ago?

18      A.   Yes.

19      Q.   Okay.  Have you used any logos

20 incorporating the Titan Atlas in regards to

21 your company's beer?

22      A.   "Used," meaning?

23      Q.   Have you used any picture images of

24 the Titan Atlas on any of the beer products

25 that you've put into the marketplace?
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2      A.   No.

3      Q.   Okay.  I'd like you to take a look

4 at -- I'd like you to look at what's been

5 previously marked as Atlas Brew Works

6 Exhibit 10.

7      A.   Okay.

8      Q.   Looking specifically on the second

9 page, do you see the email that appears to have

10 been sent on Tuesday, June 5, 2012 at

11 8:56 a.m.?

12      A.   Yes.

13      Q.   And that was sent from you to whom?

14      A.   That was from me to our investors.

15      Q.   Okay.  Looking down at the second

16 paragraph, will you read the second paragraph

17 to me in its entirety?

18      A.   "After wracking our brains through

19 hundreds of alternatives, we landed on Atlas

20 Beer Works.  The Atlas District is the name of

21 a commercial strip neighborhood in D.C. that we

22 will be near.  I think the name goes well with

23 our current logo, and my designer sent the

24 attached preliminary sketch of a tap handle

25 that makes a strong impression.  We think the
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2 name is simple, strong, and memorable, and the

3 initials ABW will be useful in swag, etc.

4 Would love to hear your thoughts."

5      Q.   So you testified that in

6 conversation, you would refer to the Atlas

7 District as the H Street Corridor earlier; is

8 that correct?

9      A.   Uh-huh.

10      Q.   But it appears from this email that

11 you would also in conversational use use it

12 as -- you'd refer to it as the Atlas District.

13 Would that be fair to say?

14      A.   Yes.

15      Q.   Okay.  And it appears from this email

16 that your motivation in naming Atlas was to

17 reference the Atlas District; is that correct?

18      A.   I would say that was part of the mix

19 of multiple reasons we chose that name.

20      Q.   So you reference another reason here.

21 "We have a preliminary sketch of the tap handle

22 that makes a strong impression."  Was that the

23 same tap handle design that your graphic

24 designer designed and that we looked at as an

25 exhibit a moment ago?
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2      A.   I don't know.  This email's from

3 June 5.  And when did we get that?  On June 4?

4 Yes, I think so.

5      Q.   So you felt that that -- that would

6 be a contributing factor to the name Atlas?

7      A.   Yes.

8      Q.   But you didn't end up going with that

9 tap handle design; correct?

10      A.   Correct.

11      Q.   You didn't end up going with anything

12 similar to that; correct?

13      A.   Correct.

14      Q.   And you didn't eventually use the

15 Titan Atlas in any of your goods to the public;

16 is that correct?

17      A.   Correct.

18      Q.   Will you look at the first page of

19 this same Exhibit 10?  At the bottom of the

20 first page there's an email Wednesday, June 6,

21 2012 at 8:42 a.m.  Do you see what I'm talking

22 about?

23      A.   Yes.

24      Q.   Will you read the first paragraph of

25 that email to me please?
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2      A.   "Thanks, dude.  It's a shame to give

3 up the sweet asshole theme but we can still

4 keep the logo, just change the tap handles.

5 Fucking beer biz has so many names between

6 breweries and all their beers, the trademark

7 world's tough.  If for some reason Atlas

8 doesn't work, I was thinking Byzantine Beer

9 Works and going with the original theme."

10      Q.   Was Byzantine Beer one of the names

11 that you had contemplated when you mentioned

12 that you narrowed it down to three or four

13 names?

14      A.   From this email, I assume so.

15      Q.   Did you ever use Byzantine or

16 anything similar to that in any of your

17 merchandising or on any of your products?

18      A.   No.

19      Q.   You testified that you became aware

20 of the existence of my client's brewery in July

21 of 2012; is that correct?

22      A.   When the -- from the tap handle

23 people, yes.

24      Q.   Specifically, who alerted you to the

25 existence of Atlas Chicago?  We will call it
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2 that for the record just for continuity's sake,

3 if that's okay.

4      A.   I believe -- I mean, the tap handle

5 manufacturer we were using was taphandles.com.

6 I don't remember if we talked to other ones

7 before, but I assume it was taphandles.com.

8      Q.   Do you remember who specifically --

9 so in what context did you learn about Atlas

10 Chicago?

11      A.   I don't -- I don't remember if I got

12 something, one of Atlas Chicago's handles'

13 proofs sent to me or if he -- or if whoever the

14 TapHandles guy was asked.  It came up in that

15 context.  So taphandles.com was working on

16 handles for Atlas Chicago or had worked on them

17 and was working on ours, and he got confused

18 somehow that -- thinking that we were the same

19 company, and that's where it came up.

20           MR. CARROLL:  I'm going to show you

21      what we will mark as opposer's 26.

22      (Opposer's Exhibit No. 26 was marked for

23      identification.)

24 BY MR. CARROLL:

25      Q.   Do you recognize this document?
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2      A.   I do.

3      Q.   What is this document?

4      A.   It is an email from me to

5 taphandles.com.

6      Q.   You say here, "We are Atlas Beer

7 Works, not Atlas Brewing Company."  Is this the

8 exchange you were referencing a moment ago with

9 the tap handle manufacturer?

10      A.   I think so.

11      Q.   Did you receive an email that this

12 was a response to?

13      A.   I don't remember.

14      Q.   Okay.

15      A.   It looks like maybe -- I mean, it was

16 an address thing so it could have been -- I

17 don't know if it was a bill or a shipping thing

18 or what.

19      Q.   So you don't know if there's an

20 accompanying email that this was responsive to?

21      A.   No, I don't know.

22      Q.   But it appears that in this email,

23 you are clarifying the distinction between your

24 company, Atlas Beer Works, and Atlas Brewing

25 Company; is that fair to say?
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2      A.   Yes.

3      Q.   And that was in response to

4 Ms. Kendzierski from taphandles.com's confusion

5 over the issue?

6      A.   Yes.

7      Q.   Okay.  Did she tell you anything

8 about Atlas Brewing Company outside the context

9 of this email?

10      A.   I don't remember.  I didn't remember

11 this until I saw these emails today.

12      Q.   Okay.  So other than what's in this

13 email, do you remember anything about that

14 exchange?

15      A.   No.

16      Q.   So based on this email and this

17 testimony, you became aware of Atlas Chicago in

18 July, at the latest, July 30, 2012; correct?

19      A.   Yes.

20      Q.   And at that time, you had just

21 recently decided on changing the name to Atlas;

22 correct?

23      A.   What do you mean, "recently"?

24      Q.   You had -- within the last couple of

25 months, you had decided to change the name from
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2 Volstead to Atlas Beer Works; correct?

3      A.   Yes.

4      Q.   Now, just so I have a clear time

5 line, when did you decide to change it from

6 Atlas Beer Works to Atlas Brew Works?

7      A.   I don't remember that.  We should

8 have done it probably from the get-go, and I

9 don't know.  We were focusing on the kind of --

10 the first word, I don't know what the term for

11 that is, but the first word of it and then the

12 kind of "Beer Works" versus "Brew Works" we saw

13 as sort of ancillary to the whole name, and so

14 I don't know.  I don't know when that happened.

15      Q.   Was it before -- well, strike that.

16           The name of Volstead was "Volstead

17 Beer Works"; correct?

18      A.   Correct.

19      Q.   At the time it was Volstead Beer

20 Works, were you aware of the entity that you

21 mentioned in Massachusetts that had established

22 rights in the name "Beer Works"?

23      A.   I found out about those two

24 simultaneously.

25      Q.   You found out about Volstead and the
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2 Boston or the Massachusetts entity

3 simultaneously?

4      A.   Yes.

5      Q.   So before you decided to change the

6 name to Atlas, you were aware of the BEER WORKS

7 mark; correct?

8      A.   Yes.

9      Q.   And it was sometime after you changed

10 the first word in the mark to ATLAS that you

11 changed the second word in the mark to -- from

12 BEER WORKS to BREW WORKS; correct?

13      A.   In the mark?

14      Q.   Yeah.  Well, not -- okay, in the name

15 of your company.

16      A.   Could you repeat that?

17      Q.   Sure, sure.

18           Is it correct that at some point

19 after you changed the name of your company to

20 "Atlas Beer Works" that you then changed it to

21 "Atlas Brew Works"?  Correct?

22      A.   Yes.

23      Q.   Okay.  Why did you wait to change the

24 name from "Beer Works" to "Brew Works"?

25      A.   I don't remember, honestly.  We
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2 changed it because we didn't want to get

3 into -- I mean, we didn't want to get into a

4 situation where we couldn't use our -- the name

5 that we wanted to, obviously, but I don't

6 remember why it took later or why -- I don't

7 know.

8      Q.   Okay.  Did you ever receive a cease

9 and desist letter from the Massachusetts entity

10 that had rights in the mark BEER WORKS?

11      A.   No.

12      Q.   Did you receive any other types of

13 correspondence from them demanding that you

14 cease to use the name?

15      A.   No.

16      Q.   Did you receive correspondence from

17 the USPTO informing you of the conflict in the

18 mark?

19      A.   Yes.

20      Q.   Okay.  And so if you became aware of

21 Atlas Chicago's use of the name ATLAS in July

22 of 2012 and you had just recently gone through

23 one dispute and were aware of another potential

24 conflict in the name, why didn't you choose at

25 that time to engage Atlas Chicago in
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2 discussions over the use of the name ATLAS?

3      A.   Well, because we -- I mean, we had

4 our application filed but we didn't -- I don't

5 know what we would have done.  Like, what that

6 would have solved.  We didn't have the -- our

7 mark hadn't gone through the PTO yet and so we

8 just didn't -- didn't think that that -- that

9 we had a -- as I said earlier, we hadn't firmed

10 anything yet, so I don't know what we would

11 have discussed.

12           As far as I saw there, there was --

13 you know, they hadn't filed the mark.  And I

14 don't know if they were open yet at that point.

15      Q.   Well, given how things had gone with

16 Volstead, and given your emails discussing how

17 crowded the beer market is and how difficult it

18 is to find a mark, why wouldn't you seek to

19 affirmatively deal with the issue of a

20 potentially conflicting mark?

21      A.   Well, the time -- timing wasn't the

22 right -- I didn't think it was the appropriate

23 time.

24      Q.   What would have been the appropriate

25 time?
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2      A.   Once we heard back from the PTO about

3 the status of our application.

4      Q.   Okay.  And when was your application

5 processed by the PTO, USPTO?

6      A.   When was it processed?

7      Q.   When did you obtain approval?

8      A.   I don't think we have obtained

9 approval.

10      Q.   So there would have been no point in

11 time when it would have been appropriate to

12 engage Atlas Chicago in discussions over this,

13 in your opinion, based on the failure of the

14 USPTO to approve your mark?

15      A.   Well, no.  I'm confused.

16      Q.   You testified a moment ago that you

17 didn't think it was the appropriate time to

18 engage Atlas Chicago in July of 2012 because

19 your mark hadn't been approved.  So when -- so

20 when in the time line between then and now

21 would have been an appropriate time to engage

22 Atlas Chicago in discussions?

23      A.   At the point that our mark was

24 approved.

25           MR. CARROLL:  Okay, I'm going to
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2      show you an email that I'll mark as

3      Opposer's 27.

4      (Opposer's Exhibit No. 27 was marked for

5      identification.)

6 BY MR. CARROLL:

7      Q.   Do you recognize this document?

8      A.   I do.

9      Q.   Can you read this?  What is this

10 document?

11      A.   It is an email from my graphic

12 designer to me.

13      Q.   Can you read it to me?

14      A.   "Trying my best.  The damn S is

15 giving me issues again.  I attached a scan.

16 What are your thoughts?  I stylized the A a

17 bit, added a touch of art nouveau.  And just

18 like the Volstead logo, the letters will have

19 an offset edge with a slight reveal.  The file

20 I'll working in is a vector program so I can

21 send it to the manufacturer without any

22 hassle."

23      Q.   So what is he talking about here?

24 What process is he describing here?

25      A.   He is describing changing the tap
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2 handle design lettering of Volstead to Atlas.

3      Q.   And did eventually succeed in

4 incorporating the new name into the old logos?

5      A.   Yes.

6      Q.   Okay.  And those are the logos that

7 you're using to this day; correct?

8      A.   No.

9      Q.   No?  Okay.  So when did you adopt a

10 new logo?

11      A.   Somewhere around February of 2013.

12      Q.   Was that before you actually put

13 products out in the marketplace?

14      A.   Yes.

15      Q.   Okay.  I'm going to show you --

16      A.   Well, I mean, we had stickers out

17 before then.

18      Q.   I'm sorry?

19      A.   We had stickers out with the old logo

20 before we changed our design scheme.

21      Q.   Okay.  Where would a consumer have

22 found those stickers?

23      A.   I mean, we passed them out at events

24 and stuck them on bar walls and things like

25 that.
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2      Q.   Are there any of the original logos

3 still -- any of the original logos that are

4 still in use in the marketplace, to your

5 knowledge?

6      A.   There is.

7      Q.   Okay.  Where are those logos being

8 used?

9      A.   I know of one at The Pug, which is a

10 bar on H Street.  There's one on our forklift

11 inside the brewery.  Probably some other places

12 around.  There's two I know for sure.

13      Q.   I'm a bit confused, because if the

14 logo change occurred prior to putting beer into

15 the marketplace, why would a bar have products

16 with the old logo on it?

17      A.   Well, they have stickers.

18      Q.   Okay.  And those stickers had been

19 stickers that are just stuck up on the wall?

20      A.   Yes.

21      Q.   Okay, okay.  But on beer products

22 themselves, tap handles or kegs or bottles, is

23 the old logo in use at this point?

24      A.   No.

25           MR. CARROLL:  I'd like you to look
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2      at what was previously marked as Atlas

3      Brew Works Exhibit 7.

4           THE WITNESS:  I have 9, 6, but not

5      7.

6           MR. DANNENBERG:  What document are

7      we looking for here?

8           MR. CARROLL:  Your Exhibit 7.  It's

9      the response to interrogatories.

10 BY MR. CARROLL:

11      Q.   You testified earlier that these were

12 answers that you gave in response to Atlas

13 Chicago's interrogatories in this action; is

14 that correct?

15      A.   Yes.

16      Q.   And you testified that these answers

17 are complete and accurate as of this date;

18 correct?

19      A.   Yes.

20      Q.   I'd like you to look at interrogatory

21 number 7.  Can you please read the

22 interrogatory to me?

23      A.   "Describe in detail the process in

24 which applicant created and/or chose

25 applicant's mark, including when it was
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2 created, the reasons for its creation, and the

3 persons involved in its creation."

4      Q.   Okay.  Now, based on what you just

5 read, "the reasons for its creation," do you

6 see any limiting language in there, or do you

7 interpret that as all of the reasons for its

8 creation?

9      A.   I'm not sure I understand.

10      Q.   Well, do you think that this

11 interrogatory is asking you to list some

12 reasons or all of the reasons for its creation?

13      A.   The reasons.

14      Q.   The reasons?  All of the reasons?

15      A.   Yeah.

16      Q.   Okay.  So can you read the response

17 that you gave, skipping past the general

18 objection, which is the first sentence, so

19 starting with "Subject to."

20      A.   "Subject to and without waiver of the

21 general objections in the foregoing objections,

22 applicant respond that it originally intended

23 to use the term "Volstead" with its beer.  On

24 May 9, 2012, applicant received an Office

25 Action in its U.S. trademark application for
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2 VOLSTEAD BEER WORKS, citing a likelihood of

3 confusion refusal.  Accordingly, in late

4 May 2012, applicant's Chief Executive Officer,

5 Justin Cox, began considering the mark ATLAS as

6 an alternative.  This was because the Atlas

7 District is the name of the commercial strip

8 neighborhood in the District of Columbia near

9 the intended location of the brewery.

10 Moreover, the name was determined to go well

11 with the logo designed by applicant's designer,

12 Mr. Guidera, for the previous mark and a

13 preliminary sketch of the tap handle by

14 Mr. Guidera was found to make a strong

15 impression.  Applicant's Chief Executive

16 Officer also concluded that the initials of the

17 intended brewery name, Atlas Beer Works, ABW,

18 would be useful for promotional purposes.

19 Applicant's Chief Executive Officer also

20 searched the U.S. Trademarks Office database

21 and did not find or did not identify any

22 conflicting registered or pending marks."

23      Q.   So would you say that that response

24 is fairly consistent with the statement of

25 reasons for changing, or for changing the name



TSG Reporting - Worldwide     877-702-9580

Page 114

1                  JUSTIN COX

2 to Atlas in your June 4 email to the investors

3 that we looked at a moment ago?

4      A.   Yes.

5      Q.   Okay.  And the tap handle that you

6 reference in your response to interrogatory

7 request number 7, the preliminary sketch of the

8 tap handle by Mr. Guidera, is that the same tap

9 handle, the design for which was an exhibit

10 that we looked at with Atlas with a hop on his

11 head?

12      A.   Yes.

13      Q.   So given the opportunity to state

14 your reasons for choosing of the name ATLAS,

15 you cited the Atlas District, a tap handle, and

16 the attractiveness of the ABW abbreviation.  Is

17 that fair to say?

18      A.   Yes.

19      Q.   And you interpreted this

20 interrogatory to be asking all the reasons for

21 the creation of the Atlas Brew Works label;

22 correct?

23      A.   Yes.

24           MR. CARROLL:  I'd like to take a

25      short break, then we may be going into
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2      the confidential information, in which

3      case we will ask Mr. Soble to leave the

4      room.

5           MR. DANNENBERG:  Okay.

6      (Recess taken.)

7 BY MR. CARROLL:

8      Q.   Mr. Cox, I'd like you to take a look

9 at what's been previously marked as Atlas Brew

10 Works Exhibit 23.

11      A.   Did you ask me about that previously?

12      Q.   I haven't asked you about it yet.

13      A.   Okay.

14      Q.   It was an email.  It was a May 10

15 email.

16      A.   Here it is.

17      Q.   You testified earlier that this was

18 an email that you sent to your investors on

19 May 10 updating them, among other things, on

20 the real estate situation for your warehouse;

21 correct?

22           And the email states that the market

23 area is bound by Florida Avenue on the south,

24 New York Avenue and Penn Street Northeast to

25 the north and west, and 6th Street Northeast to
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2 the east.  Can you tell me roughly what

3 neighborhood that location was in?

4      A.   NoMa.

5      Q.   And where is NoMa in relationship to

6 the Atlas District?

7      A.   Well, NoMa, I mean, it's -- it's -- I

8 don't know like distance between it, but NoMa's

9 near the New York Avenue Metro, and H Street

10 is, you know, ten blocks away on H Street.

11      Q.   Okay.  So the -- on May 10, 2012, the

12 space that you were contemplating setting up

13 your business was in the NoMa District about

14 ten blocks from the H Street or Atlas District;

15 correct?

16      A.   Correct.

17      Q.   Okay.  And then looking at what's

18 previously been marked as Atlas Brew Works

19 Exhibit 24, it's an email dated August 15,

20 2012.

21      A.   Okay.

22      Q.   You mention a second piece of

23 property here, having decided against the NoMa

24 property that we discussed a moment ago;

25 correct?
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2      A.   Yes.

3      Q.   Okay.  So was that location the

4 original location?  You didn't mention the

5 address, but here, it appears you mentioned an

6 address of 1225 3rd Street.  Was that the NoMa

7 location that you mentioned a minute ago?

8      A.   Well, they're both in NoMa, actually.

9      Q.   Okay.  So the location that you're

10 looking at now in the email of August 15, 2012

11 to investors, that's the 550 Penn Street; is

12 that correct?

13      A.   Yes.

14      Q.   And so that's also in NoMa?

15      A.   Yes.

16      Q.   Approximately how far in blocks or

17 miles, if you know it, is that location from

18 the Atlas District?

19      A.   Probably ten blocks.  This location

20 is two blocks from the previous location we

21 were talking about.

22      Q.   So they're both roughly equidistant

23 from the Atlas District; correct?

24      A.   Correct.

25      Q.   Okay.  And in your email to the
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2 investors of June 4 where you mentioned the

3 association between the name ATLAS and the

4 Atlas District, were you looking at a different

5 location in the Atlas District that isn't

6 mentioned in these emails?

7      A.   No.

8      Q.   Okay.  So the ATLAS location that you

9 had looked at prior to June 4, prior to the

10 June 4 email to investors, was --

11      A.   What are we talking?  What year is

12 this?

13      Q.   2012, 2012.

14      A.   Okay.

15      Q.   When you decided on the ATLAS name

16 and sent out the notice to the investors that

17 the name would be ATLAS.

18      A.   Do you know what the number is on

19 that email?

20      Q.   I'm sure we can find it.  It's

21 previously marked as Exhibit 10.  Specifically,

22 page Bates labeled ATLAS18.  It was a June 5

23 email.  Do you see what I'm talking about on

24 ATLAS18?

25      A.   Yes.
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2      Q.   So at the time you sent this June 5,

3 2012 email to investors, you were looking at

4 the 1225 3rd Street location as the location of

5 your brewery; correct?

6      A.   It looks like we were looking at that

7 location and the -- both the locations that we

8 were in negotiation with two landlords.

9      Q.   The email, the June 5 email says

10 "We're in negotiation with two landlords."

11      A.   Uh-huh.

12      Q.   Okay.  Which two locations were

13 those?  Were those the two NoMa locations that

14 we discussed a minute ago?

15      A.   There was four locations we've looked

16 at, and they were all in NoMa.

17      Q.   Okay.  And were they all

18 approximately equidistant to the Atlas

19 District?

20      A.   Yes.

21      Q.   I'd like to take a look at what was

22 previously marked as Atlas Brew Works 12.  This

23 was your application for the ATLAS mark.

24      A.   Okay.

25      Q.   You testified that this is the full
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2 and complete application for the intent to use

3 the ATLAS mark; correct?

4      A.   Yes.

5      Q.   Looking at what's Bates labeled

6 ATLAS405, I believe we looked at this before,

7 but do you recognize that document?

8      A.   Yes.

9      Q.   Okay.  And in paragraph 1, you read

10 it into the record that it says:  "Our ATLAS

11 mark will be used exclusively in connection

12 with our brewery in the Washington, D.C. area."

13           Is Atlas beer still sold exclusively

14 in the D.C. area?

15      A.   Yes.

16      Q.   Has it ever been sold outside the

17 D.C. area?

18      A.   No.

19      Q.   And just for clarification, you

20 referenced the D.C. area as sort of the

21 Maryland, Virginia, District itself and

22 potentially parts of West Virginia; correct?

23      A.   Yes.

24      Q.   Do you sell any beer in West

25 Virginia?
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2      A.   No.

3      Q.   What about in Maryland?

4      A.   No.

5      Q.   What about in Virginia?

6      A.   No.

7      Q.   So do you sell ATLAS beer exclusively

8 in the District of Columbia?

9      A.   Yes.

10      Q.   Okay.  Now, it says in paragraph 2 of

11 that same affidavit:  "Our beers will be

12 marketed exclusively to beer connoisseurs in

13 the Washington, D.C. area between the ages of

14 21 and 40 with disposable income who are

15 seeking local beers."

16           Would that demographic description in

17 paragraph 2 correspond with your

18 characterization of the Atlas District as a

19 trendy place for young people to go?

20      A.   I don't understand the question.

21      Q.   I'll make it simpler.  Are you

22 talking about the same crowd that would be

23 likely to go to the bar and restaurant scene in

24 the Atlas District?

25      A.   I mean, I'm sure there's lots of
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2 people between 21 and 40 who don't go over to

3 H Street, and there's plenty that do.

4      Q.   But would you say that the Atlas

5 District bars and restaurants that are seeking

6 to attract, you know, trendy young people per

7 your earlier characterization are aiming at

8 roughly the same demographic as your company?

9           MR. DANNENBERG:  Objection, calls

10      for speculation.

11           MR. CARROLL:  I'll rephrase.

12      Strike that.

13 BY MR. CARROLL:

14      Q.   Based on your knowledge of the

15 business practices of bars and restaurants in

16 the Atlas District, are they aiming at the same

17 21 to 40 demographic with disposal income that

18 you're describing in your affidavit?

19           MR. DANNENBERG:  Same objection.

20 BY MR. CARROLL:

21      Q.   Go ahead and answer.

22      A.   I mean, you have to ask the bar

23 owners who they're going after.

24      Q.   Okay.  So we looked at your Twitter

25 feed for -- I believe it was the year 2013;
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2 correct?

3      A.   Yes.  I think it was some overlap

4 into 2012.

5      Q.   There might have been some 2012, I

6 think.  I believe you established the Twitter

7 feed in December of 2012; is that correct?

8      A.   That was the date of our first tweet.

9      Q.   Why did you establish a Twitter

10 handle for Atlas Brew Works?

11      A.   For marketing purposes.

12      Q.   Outreach to potential customers;

13 correct?

14      A.   Yes.

15      Q.   Mr. Cox, did you have a domain name

16 established for Volstead Beer Works?

17      A.   I believe we did.

18      Q.   When did you obtain that domain name?

19      A.   I do not know.  I don't remember.

20      Q.   When did you first -- I believe you

21 testified that you first started putting ideas

22 on paper for a brewery in late 2011; correct?

23      A.   Correct.

24      Q.   So in relation to that late 2011

25 date, approximately how long did it take you to
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2 obtain the Volstead domain name?

3      A.   I don't remember.  I assume that it

4 was -- it was early, I mean, probably right

5 when we were putting the business plan

6 together.  I don't know.  I don't remember.

7      Q.   Is that the sort of thing you'd have

8 records for?

9      A.   I'm sure somebody has a record of

10 that.

11      Q.   Okay.  Mr. Cox, what's your projected

12 barrel volume for 2013?

13      A.   For this year?

14      Q.   Yeah.

15      A.   About 2,000 barrels.

16      Q.   What was your barrel volume for 2013?

17 Do you know?

18      A.   I don't know.  I have that email on

19 my phone actually with that information in it

20 that I have not been able to open.

21           MR. CARROLL:  I think we'd like to

22      go into some of the items that are trade

23      secrets and therefore will ask Mr. Soble

24      to leave the room.

25      (NOTE:  Mr. Soble left the deposition
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2      room.)

3           MR. DANNENBERG:  Let the record

4      show that Mr. Soble has left the room

5      and that this portion of the deposition

6      record is marked as highly confidential

7      by applicants.
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2 they done?

3      A.   They rebranded us in February, and we

4 engaged them.  And they do all of our graphics

5 and kind of graphic designs and t-shirt designs

6 and all that kind of stuff.

7      Q.   Okay.  And this contract seems to

8 reflect that the fair market value of the work

9 that they were going to perform for you is

10 $50,000; correct?

11      A.   Yes.

12      Q.   Okay.  How did you come up with that

13 figure?

14      A.   I don't remember.  I think maybe they

15 came up with that number.

16      Q.   Okay.  And does that mean that you

17 paid them $50,000 to do the work that they

18 performed for you?

19      A.   No.

20      Q.   Okay.  So what is the tradeoff?  What

21 does Atlas give them in exchange for $50,000 in

22 work?

23      A.   So we trade them some -- some beer

24 when they want beer.  We let them come to some

25   
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2 specifically?

3      A.   I was a Presidential Management

4 Fellowship for the Public Building Service,

5 which is a sub agency of GSA.

6      Q.   So when you say you were a

7 fellowship, what was the nature of that

8 relationship to GSA?

9      A.   So the -- it's called a Presidential

10 Management Fellowship, and it's a program to

11 recruit people with graduate degrees into

12 management of the federal government, so I was

13 in a program of like a management training

14 program with GSA.

15      Q.   Were you a government employee?

16      A.   Yes.

17      Q.   Okay.  And when did you stop working

18 at the GSA?

19      A.   It was around July of 2012.  Maybe --

20 yeah, either 2012 or 2013.  Let me think about

21 that for a second.  I should know that.  But

22 I'm pretty sure it was 2012.

23      Q.   Okay.  So is it safe to say that it

24 was at some point after you had already come up
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2 investment for your brewery?

3      A.   Yes.

4           MR. CARROLL:  I have no further

5      questions at this time.

6           MR. DANNENBERG:  We have a short

7      redirect.

8           MR. CARROLL:  Okay.

9           MR. DANNENBERG:  Steve can come

10      back in if he would like.

11        

     

13           MR. DANNENBERG:  So just for the

14      record, this ends the portion of the

15      record that is identified as highly

16      confidential.

17                 EXAMINATION

18 BY MR. DANNENBERG:

19      Q.   We just have a few questions for

20 redirect and then we can all go to lunch.

21           Mr. Cox, did you ever file a

22 trademark application for the name BYZANTINE?

23      A.   No.

24      Q.   Did you ever change the name of any

25 company to Byzantine?
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2      A.   No.

3      Q.   Did you ever have a company with the

4 name Byzantine in it?

5      A.   No.

6      Q.   What was your understanding of the

7 relative rights as between you and House

8 Distillery Spirits when you decided to change

9 your name from Volstead to Atlas?

10      A.   Well, I know that they had filed

11 their application before ours and so they

12 were -- that was a -- you know, they had a

13 prior time right, I guess.  I wasn't sure about

14 the beer versus liquor distinction in the

15 trademark world but decided it wasn't worth

16 going down that path.

17      Q.   And what was your understanding of

18 the relative strengths of rights between you

19 and the Massachusetts group Beer Works?

20      A.   It seemed pretty obvious that they

21 were superior to ours.

22      Q.   And what was your understanding of

23 the relative strength of rights as between you

24 and Atlas Chicago?

25      A.   That ours were superior to Atlas
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2 Chicago.

3      Q.   Looking at Exhibit 11, it is the logo

4 with the hop on it that we have been referring

5 to.

6      A.   Uh-huh.

7      Q.   This is the exhibit here if you want

8 to glance at that.

9           Who is that character?

10      A.   That is Atlas, the Titan.

11      Q.   And if we look at Exhibit 7, the

12 interrogatory request number 7 where you state

13 was -- you state that "Moreover, the name was

14 determined to go well with the logo designed by

15 applicant's designer," is this the same logo?

16 I believe you testified it was --

17      A.   Yes.

18      Q.   -- earlier, if I'm correct.  If I'm

19 not correct, I'm sure you'll let me know.

20           So when you refer to "the logo," "The

21 name was determined to go well with the logo

22 that had already been designed," you're stating

23 the name was determined to go well with this

24 ATLAS logo that was already designed; is that

25 correct?
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2      A.   I don't remember.  I don't remember

3 if it was that logo or if it was the previous

4 logo, like the VOLSTEAD tap logo we had.

5      Q.   In response to interrogatory request

6 number 7 -- you can use my copy there.

7           I'll let you read it and refresh your

8 recollection.

9      A.   So this is referring to both,

10 actually.

11      Q.   Okay.  Drawing your attention to

12 Exhibit 12, it's the records for the ATLAS

13 trademark.

14           Under the mark information at the top

15 of page 1, can you read me what the mark

16 information is?

17      A.   "Mark literal elements:  ATLAS.

18 Standard character claim:  Yes.  The mark

19 consists of standard characters without claim

20 to any particular font, style, or color.  Mark

21 drawing time:  4 - standard character mark."

22      Q.   So in the various iterations of your

23 logo that you went through that we've discussed

24 throughout this deposition, once you made the

25 decision to change from VOLSTEAD to ATLAS, did



TSG Reporting - Worldwide     877-702-9580

Page 134

1                  JUSTIN COX

2 every iteration of that logo include the

3 characters A-T-L-A-S?

4      A.   Yes.

5      Q.   You stated earlier you've lived in

6 the District for I think seven years directly

7 and longer than that when you count the D.C.

8 area.

9           Do you consider yourself generally

10 familiar with areas in D.C. that people like to

11 go out at night?

12      A.   Yes.

13      Q.   Are there any other areas other than

14 H Street that people from 21 to 40 years old go

15 out?

16      A.   Yes.

17      Q.   What are some of those areas?

18      A.   Adams Morgan, 14th Street, U Street,

19 Barracks Row, Glover Park, Georgetown.  All

20 over the city, really.

21      Q.   Have you ever sold beer to someone

22 you know to take that beer out of D.C.?

23      A.   Yes.

24      Q.   So you have customers that, while

25 they purchased the beer from you in Washington,
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2 D.C., they have taken it outside of Washington,

3 D.C.?

4      A.   Yes.

5           MR. DANNENBERG:  We have no further

6      questions.

7           MR. CARROLL:  We have none either.

8

9        (Deposition adjourned at 1:33 p.m.)

10
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